Copnep>xaHue:

BBepneHue

B npouecce perynmpoBaHus 06LWEeCTBEHHbIX OTHOLWEHNN BO3HUKAET MHOXKECTBO
HETUMUYHBIX CUTYaLU WA, YPEryIMPOBaHNE KOTOPbIX BOSMOXXHO TOJIbKO MPU MOMOLLM
HeCTaHOaPTHbIX CNOCOB0B, K YAC/Y KOTOPbIX OTHOCSATCS NMPaBOBble NPE3yMMunu n
rKLUMN, LLNPOKO NPUMEHSIEMbIE B POCCUNCKOM 3aKOHOOaTeIbCTBE.

BMecTe ¢ TeM, YNIOMUHAHUSA O HUX B OTE4YeCTBEHHOW 1opuanyeckon nutepaTtype
BCTpeYaloTCa KpaliHe peako. B obuiel Teopmn NpaBa 40 HAaCTOSALWEr0 BPEMEHUN He
noJslyynsia CaMoCTOSAATENbHOM NOJIHOW pa3paboTky Teopus NpesymMmnumn n Gukumi,
paccMaTpuMBatloLLLas UX colManbHOE 3HAaYeHNE 1 MEeCTO B MeXaHN3Me NPaBoOBOro
peryampoBaHus.

HekoTopble aBTOPbI CErOAHA CHMUTAKOT, YTO BPAA I €CTb HagobHOCTbL BBOAUTL B
MpaBoOBble AOKYMEHTbI, PACCYNTAHHbIE HAa O3HAKOMJIEHNE C HUM BCEro HaceneHus,
NHOA3bIYHbIE C/I0BA «MPEe3yMNUUa» N «PUKLNSA», KOTOPbIE Aa>Ke IOPUCTbI TONIKYIOT 1
MOHUMAIOT NO-pa3HOMYy. [103TOMY BO3HMKAET HEOBXOANMOCTb YTOYHEHMNSA CoAep KaHns
3TUX NOHATUN.

Kpome Toro, 3Tn TepMUHbI [0BOJIbHO YaCTO HE PasrpaHNYMBaAlOT U3-3a8 HEYETKOCTMU
NOHATMIA. OAHAKO CNOXKHOCTb CUTYaL N He OrPaHNYMBAETCS TOJIbKO YNCTO
TEPMUHOJIOMTMYECKUMN HETOYHOCTSIMU, BO MHOIOM OHa CBfI3aHa C HEPELUEHHOCTbIO
Bonpoca 06 ux npupoge. 0N MHOMMX Y4EHbIX Ha CEroAHALWHUIA AEeHb OCTaéTCA
AVNCKYCCUOHHbIM BOMPOC NMpeacTaBAsoT JIN Npe3yMnumm n ukKummn YNCTo NpaBoOBYHO
KaTeroputo unm xe cgepa nx NpMMeHeHUs ropasfao Wupe, U KaKUmM CMbICIOM
HaOenalTCs NPe3yMnuum n UKLNUM B CBA3W C NPUbaBIeHNEM K HAM TEPMUHA
«MNpaBOBbIE>.

CerofiHa MOXXHO rOBOPUTb 0 TPEX NOAX0AaX K PeLleHnto AaHHOW Npobnemsbl. MNepBbin
noaxon chopMmMpoBaICst NCTOPUYECKU N CTUXMUIAHO, N OCHOBbLIBAETCSI HA TOM, 4YTO
npesyMmnuum n GUKLUNK - N3HavyaslbHO NPaBOBbIE siIBJIeHNS. BTopo NoaXxoa OTHOCUTENIbHO
HOBbIN 1 CBSI3aH C LUMPOKUM onpenesieHneM nx cepbl U paccMaTpUBaeT AaHHbIE
SIBJIeHNS KaK YHMBEpCasibHble KaTeropuu, Npyu Takom noaxone npaBoBblie Npe3yMnumnum un
brKLUMK - YacTHble Pa3HOBMAHOCTK OBOLMX Npe3yMnuniA N MeHee NOoNyaspeH, T.K. B
OCHOBAHMWN €ro NeXXnT YTBEPXKAEHNE O TOM, YTO NPE3yMMNUUM N PUKLNK He obnapatoT



lopuanydeckon npuponon. B naHHom paboTe aBTOp 060OCHOBLIBAET BTOPYIO TOYKY 3PEHUS.

N3y4YeHne NpaBoOBON NPE3yMMNLUNN TakXXe CTaBUT nepes ncciaenoBatensamMmm 3agady rno ee
OTrpaHNYEeHNIo OT IPUANYECKON PUKLNM B CBA3UN C TEM, YTO 06a 3TV NOHATUSA
OCHOBbIBAOTCA Ha (haKTax, KOTOPbIE He BCeraa OTPaXkatoT peasibHble cobbITUA, SBeHUs
NN NPOLLECCHI.

B cBA3M C 3TUM, HeobX04NMO YeTKoe ornpenesieHne Ha3HaYeHNs lpuan4yeckon ukumum B
npaBe 1 ee COOTHOLLEeHMe C NPaBOBOW Npe3yMrumnen.

Takum obpa3oM, akTyaNbHOCTb TeMbl paboTbl 06ycnoBneHa TeopeTu4eckon um
MPaKTNYeCKoN HeobX0AMMOCTbIO CO3A4aHUSA LEesIOCTHON Teopumn NpaBoBbLIX NPe3yMnunun n

dpurkLnn.

Lienbto KypcoBoun paboTbl aBnseTcs obweTeopeTnYeCcKnin aHaans npesymnuninm n GukLnin
B Npase, NMO3BOJIAOLLNN CO30aTb UX YHUBEPCAJIbHYIO hOpMyy.

ONa NOCTUMIXKEHUA NAHHOW Liesn NMocTaBJIeHbl ciefyloLline 3a4a4m:
- YTOYHUTb NOHSATME NPABOBbLIX NPE3YMMLUMA U PUKLWIA;

- OTrPaHNYNTb NPaBOBble NPe3yMnumMn N GUKLUUN SPYr OT Apyra 1 oT CMEeXXHbIX
KaTeropumn;

- BbISSBUTb KJTaCCU(PUKALMOHHbIE OCHOBAHWUS NMPaBOBbIX NPe3yMNuni N QUKLNIA;

- onpeaennTb MecTo 1 poJib MPaBOBbLIX MPE3yMNUUA U PUKLNIA B MEXaHM3ME NPaBOBOro
peryinpoBaHuns;

- obocHoBaTb HEOHXOAMMOCTb UCMOIb30BAHMS NPE3YMMLUUIA U (DUKLINIA B NpaBe Ha
COBpPEMEeHHOM 3Tane.

Ob6bekTOM nccnenoBaHUa aBAAIOTCA ocobble CBOMCTBA NMPaBOBOW pPeasibHOCTH,
MO3BOJISAOLLIME KOHCTPYMPOBATh U UCMOJIb30BaTb B MEXaHM3Me MPaBoOBOro
perynnpoBaHns npeanosioXXeHuns.

MNpeamMeT nccnenoBaHUs COCTaBASAIOT NPaBOBbIE NPE3YMNUNN N PUKLNN, KaK
Pa3HOBUOHOCTWN NPaBOBbIX NPeANOJI0XKEHUNN.

OTaesnbHble BOMPOCHI pPblHKA LeHHbIX byMar nccnenoBasncb TakKMMKU y4eHbiMun, Kak B. K.
babaes, J1. M. Bacunbes, C. A. TonyHckun, J1. A. lywakosa, 0. I'. 3yes, H. B.
NnnapnoHoBa, O. A. Ky3Heuosa, 0. K. Opnos, N. O. OpwaHckun, K. K. NaHbko, M. C.



Ctporosud, A. B. ®epoTos, U. B. dunmmoHosa, H.H. LlykaHoB v gp.

B paboTe ncnonb3oBanncb MeTOAbl: BCEOOLLNI ANANEKTUYECKUIA METO NO3HaHUS, a
TaK>Xe OCHOBaHHbIE Ha HEM obLLeHay4YHble, cneunaibHble U YaCTHOMPaBOBbIE METOAbI
nccnenoBaHus.

CTpykTypa paboThbl onpeneneHa uenamMm n 3agadyamu paboTbl, N COCTOUT U3 BBEAEHUS,
ABYX rNaB, 3aKJIKOYEHWS, CMNCKA UCMOJIb30BAHHOW INTEpaTypPbl U MPUSTOXKEHWA.

Nnasa 1. CywiHOCTb, BUAbl, 3HaA4YeHUe NpaBOBbIX
npesyMmnumm

MNpaBoBasa npe3ymnuus Bcnepq 3a B. K. babaeBbiM TpagnumoHHO onpenenseTcsa B
OTeYyeCTBEHHOW HayKe Kak 3aKperJjieHHoe B NpaBOBOW HOpMe NMpeanosioXXeHune o
HaIMYNN NN OTCYTCTBUW onpenesieHHbIX pnandeckmnx pakTos, OCHOBaHHOE Ha CBA3WU
MeXZY HUMU N paKTaMu HaJIMYHLIMUN N MOATBEPXXAEeHHOoe npeLllecTBY WM onbITOM[1].

MPUHSATO FOBOPUTL O CIeAYOLWNX NpM3HaKax MpPaBoBbIX MPe3yMnumii.

1. Mpe3ymMnumnsa — 3To BepOATHOe npeanosnoxxeHue. Mo ceoen npnpoae oHa oCHoBaHa Ha
CBSA3M sBJIeHUN B hopMe CTaTUCTUYECKON 3aKOHOMEPHOCTN U ABNSETCA UHOYKTUBHbIM
YMO3aKJIlo4eHNEM, KOTOPOE NPUBAnXKAET K UCTUHE, HO HE rapaHTUPYeT ee AOCTUXKEHME

[2].

2. Mpe3yMnumna — rnpaBoBOE NOJIOXKEHNE, KOTOPOoe B 06513aTeIbHOM NopsaaKe A0/XKHO
ObITb 3aKpenJieHo B TeKCTEe HOPMATMBHOIO aKTa.

3. Mpe3ymMnuna yKasbiBaeT Ha Ha/IMYMe NN OTCYTCTBUE 06CTOATENBLCTB, MMEOLWMX
lOpNANYECKOEe 3HaYeHMe, BNEKYLLUNX IOpUANYEeCcKne nocnencTems, T.e. 3aKpennseT
onpefeneHHble pungnveckmne akThbl.

4. Mpe3yMnuunsa perynnmpyeTt obLlecTBEHHbIE OTHOLLEHMWS, Tak Kak npeanofiaraeT
HEeobXoAMMOCTb NPU3HAHUS COOTBETCTBYIOLWNX 06CTOATENLCTB YCTAHOBJIEHHbIMU 6€3
cneunanbHbIX 00KAa3aTesNbCTB.

5. Mpe3ymMnuus ABNSeTCa PUANYECKUM NPEArnosIoXKeHNEM, T.e. AeACTBYET NOCTO/bKY,
MOCKOJIbKY He [l0Ka3aHOo (He yCTaHOBJIEHO) UHOE.



Hanbonee 6/1M3kM K NpaBOBbIM NPE3yMMLUNAM MO CBOEN COLMANIbHOM Npupoae
npesymMmnuunmn pakTnyeckune. Non hakTU4eckom npesymnumen noHMMaeTca Npesymnuyums,
He 3aKkpensieHHas B HopMax npasa[3]. Ee 4ocToBepHOCTL NoATBEP)KXOAETCA 34PaBbIM
CMbIC/IOM N NPaKTUYECKNM OMnbITOM. KOPMANYECKOro 3HaYeHNS Takas nNpe3ymnuuns He
NMeeT 1N UCMNOJIb3YeTCsl B Ka4eCcTBe MOTUBA AJ18 3aKpenjieHns npaBoBon HopMbl 1Mbo Ons
nornyeckoro o60CHoBaHUSA NPaBONPUMEHUTENILHOIO aKTa.

B 3aBucMMocCTKn oT cnocoba hopMnUpoBaHUSA haKTNYECKNEe NpesyMnumnmn ensaTcs Ha: a)
chopMyIMpoOBaHHbIE Ha OCHOBE 34pPaBOro CMbIC/1a U XXU3HEHHOr o onbiTa (Hanpumep,
npesyMnumnsa HenpaBuibHOro BOCAPUATUA MHGOPpMaLnm BcreactTeme HebnaronpusAaTHbIX
MOroAHbIX YC/IOBUIA, UCMNOJIb3yeMas NMpu oL eHKe OCTOBEPHOCTU CBUOETEIbCKUX
rnokasaHumn); 6) copmMynmMpoBaHHbIE HA OCHOBE Hay4YHbIX NCCefoBaHMM (Npe3ymnuuns
BbICOKOWN CTEMEeHN BEPOATHOCTU HANNYMA Y aKLEHTYUPOBAHHOW IMYHOCTU NCTEPOULHO-
OEMOHCTPATUBHOIO TUMa NMNCUXOJIONMYECKON YCTAHOBKN Ha JIOXKb N yTanBaHue
NHopmaummn)[4].

Mo cTeneHn AOCTOBEPHOCTU (PaKTUYECKMe Npe3yMnumm KJaacCuumumpyoT Ha
060CHOBaHHbIE N HEODOCHOBaHHbIE (MHMMbIE)[5]. MHUMbIN XapakTep Npe3yMnumnsa MoxeT
npunobpeTaTb B C/lydasaXx, Korga Te uin uHble obobeHnsa abconotTmnsnpytotcs anbo
paccMaTpUBAlOTCA B OTPbIBE OT APYrnxX AOKa3aTesbCTB (Hanpumep, ecaun 4esoBek
BOJIHYeTCSH BO BpeMs 0MNpoca, 3TO AaJIeKo He Bcerpa cengetesibCTByeT O TOM, YTO OH
YTO-TO CKpPbIBAET; MPUCYTCTBNE HAa MeCTe NpecTynJIeHNs eLle He LOoKa3bIBaeT, YTo
4yesloBEK ero coBepLuunn).

(naBHOW 4YepTon, 06beguHSAOLWEN NPaBOBbIE U PaKTUYECKME NPE3YMMLNN, ABAAETCA NX
coynasnbHas CTOpoHa, T.e. o6obuieHne npealecTBYOWEro onbiTa pa3BuTuS
obuecTBEHHbIX OTHOLUEHWI, NO3BOAIAOLLEE C ONPeaAesIEHHON A0Nen BEPOATHOCTH
npennonoXunTb, Kakme pakTbl, 06cToaTenbCcTBa, CoObbITMA ByayT MeTb MecTo B JaHHOM
KOHKPETHOM cniy4ae. JIorm4eckMm OCHOBaHMEM BCEX MPEe3yMMuUUi ABNSETCA MeTOL
HEMOJIHON NHAOYKLUUN.

Oba paccmaTpmBaeMbiX BUAa npesymnumm Heobxogmmel B npoLecce npaBoBoro
peryampoBaHusa — B NMpaBoOTBOpYEeCTBE 1 npaBopeannsaunn. OHM NO3BONAAIOT
KOMMNEHCNPOBaTb HEOOCTATOK (haKTNU4YeCKon nHopMaumm Torga, Korga nOCToOBEPHbIE
3HaHMA 06 onpeneneHHOM CoBbITUN NN ABEHUN NONYYNTb HEBO3MOXXHO, OAHAKO
OTNINYMA, CYLLEeCTBYLWMNE MeXAY HUMN, AOCTATOYHO BEIMKMN.

Bo-nepBbIX, PaKTnyeckasa npesyMmnuma, He nosy4asa HOPMaTUBHOIO 3aKpernseHns,
cywecTByeT JZinlb B CO3HaHNN 3aKoHOOaTeNd Nin npaBonpmnMmeHnTensd, B Hay4HbIX



nccnegoBaHuAX, opyrmx HeO(pI/ILI,VIaﬂbeIX NMCTOYHUNKaX N He r|p|/|o6peTaeT ropngmn4eckoro
3Ha4eHunAd, T.e. MpuMeHeHne ee He BJie4eT HUKaKUX opnanyeckmnx nocneancTBuUn.

Bo-BTOpbIX, pa3nmyne MoxeT ObiTb NpoBefeHO No cnocoby onposep>keHus. NpaBoBble
npesymMnuum onpoBeprarTCcs B yCTaHOBIEHHOM 3aKOHOM Mopsgke, B COOTBETCTBUM C
npoueccyanbHon hopMoit. NMpouecc onpoBepXEHNS UK NMOATBEPKAEHUSA PAaKTUNYECKMX
npes3yMmnuuimn NpoucxXoamnT B CO3HAHUWN NPaBONMPUMEHUTENIA «<aBTOMATUNYECKN» B
pe3ynbTaTe 0OHapy>XeHUs HOBbIX (PaKTOB, BbIACHEHUSA TOW UM MHON JOCTOBEPHOWN
MHopMaumnn.

B-TpeTbunx, 3HavyeHne npesymnuuin B NpaBoBOM perysinpoBaHnn pasinyaeTcs
cnepyowmm obpasom. lNMpaBoBasa NpesyMmnuma nMeeT HernocpenCcTBEHHOe 3HaYeHune, T.e.
perynupyeT obLecTBEHHbIe OTHOLWEHNSA: 3aKoHo4aTe b C ee NOMOLLbIO yCTaHaB/nBaeT
obulee NpaBusIo perysnpoBaHuns, a NpaBoNpuUMeHNTENb onpeaenseT pasButue
KOHKPETHOro NpaBoOTHOWEHNSA. 3Ha4YeHne hakTU4eckKux npesymnumm —
onocpenoBaHHoOe. 3aKoHo4aTe b He 3aKpenaseT UX B NPaBOBbIX NpeanucaHnsax, a nLlb
NCMONb3yeT Kak OCHOBaHMe na hopMyMpoBaHus nNpasusa noseneHusa (Hanpumep,
npe3ymnuns HeNnOHMMaHUA MasIoSIeTHUM NNLOM 0bLLLeCTBEHHOW ONacHOCTN CBOUX
ODEeNCTBUN CNY>XUT OCHOBaHMEM 019 HOPMATUBHOIO 3aKpernsieHnsa Bo3pacTa, C KOTOPOro
MOXXeT HacTynaTb lopnanyeckas OTBETCTBEHHOCTb). [paBonpuMeHuTesIb UCNOoJIb3yeT
haKTNYeCKYI0 NMPe3yMruunio b B Ka4eCcTBe JIOrM4ecKoro npuemMa MbllUieHns npu
dopmmpoBaHuKM ceoero ybexxaeHus, He npuhasas lPUANYECKOro 3Ha4YeHUs
npestoMupyemMblM hakTaM (Hanpumep, npoTmeopeyduns sepbasbHON N HesepbabHON
WHopMaL MK, NONy4YeHHOW B Xo4e A0Mnpoca, No3BoJAIT YCOMHUTLCA B NPaBAnUBOCTU
MOKasaHWUW, HO He JAlT A1 3TOro PUANYEeCKMX OCHOBaHUN).

MpuBeaeHHbIe Pa3inyns NO3BONSIOT CAesaTh BbIBOAbLI O MPMpoae NpaBoBOWA
npesymMmnuunn. Ka)xgas npaBoBas Npe3yMnums MMeeT OBe CTOPOHbI: COLMAJIbHYIO 1
topnanyeckyto. CoumanbHan CTOpoHa XapakTepusyeT cnocob opMmnpoBaHuS
npesyMmnuumn, ee BHyTpeHHee cogep>kaHue. No cBoeMy NMPOUCX0XXAEHUNIO N Npupoae
npaBoBas NMpe3yMmnums — 3TO BCcerga npeanosioXXeHne, oCHOBaHHOE Ha TOW UK NHOWN
CTeneHn BePoATHOCTU. Jlornyeckas npupoaa npesymnummn (BbiBoa U3 MHOYKTUBHOIO
0606LLeHNs) SBNSETCA OTPaXkeHNneM Toro akTa, 4To obLlecTBEeHHbIe OTHOLLUEeHUS
KpalHe MHoroobpa3sHbl U, C 04HON CTOPOHbLI, NOABEP>XXEHbl 3aKOHOMEPHOCTSM,
XapaKTepu3yloTCs MOBTOPSIEMOCTbIO, @ C APYro — HMUKOrAa He 6biBatloT abCoNOTHO
OOMHAKOBbLIMU. B 3To YacTn npaBoBble U PaKTUYECKMe NpPe3yMrnumm CXoaHbi.

FOpunanyeckas CTOpOHa NPe3yMnuun 3aKIo4aeTcss B ee HOPpMaTUBHOM 3aKpernsieHnn B
Buae 0653aHHOCTU NPU3HATb NPEe3IOMUPYEMbI (PaKT YCTAaHOBIEHHbLIM, @ TAaKXXE B



IOPUANYECKON BO3MOXXHOCTW OMPOBEPrHYTb AaHHbIN akKT. B utore kaxaas npaBoBas
npes3yMnumnsa CoOaep>XXnT ABa NPeanosioXeHUs: JIOrn4eckoe, KOTOpoe NeXUT B ee OCHOBE,
N KOTOPOMY OHa obsi3aHa CBOMM NMPOUCXOXAEHNEM, N lOpnanYeckoe — oCHoBHoe. OHO
COCTOWUT B TOM, YTO Ha NPaBONPMMEHNTENSA HanaraeTca 06493aHHOCTb NMpU3HaTb
onpepesieHHble PaKTbl YCTAHOBIEHHLIMM HE OKOHYaTelbHO, @ A0 TeX Mop, Noka He
byneT gokasaHo obpaTHoOe, T.e. 0643aHHOCTb NMPEANOJIOXKUTb, YTO PaKTbl YCTAaHOBJ/IEHbI.

Knaccngukaumio npaBoBbIX Npe3yMnumin NpoBoAAT MO Pa3/INYHLIM OCHOBaHUAM. |.
ObLenpr3HaHHOM ABAAETCA KJacCcupmnkauma NpaBoBbIX NPe3yMnumnm B 3aBUCUMOCTU OT
MacwTaba gencreus. Mo aTOMy KpUTEPUIO BbIAENAIOTCA:

— obuwenpaBosBble;
— MeXXO0TpacseBble;
— OoTpac/ieBble.

Mepeyto rpynny obpa3yloT npesymnunm, 4eNCTBYOLWME BO BCEX OTPaACaAAX nNpasa. Tak, B.
K. babaeB BKOYaET B UX YNCNO Creayowme: npesymnuymns UCTUHHOCTN 1
Lenecoobpa3HOCTM NPaBOBbIX HOPM, MPEe3yMnuusa NPaBoCydbEKTHOCTY L,
BCTYMNaloLWMX B MPABOOTHOLLEHUSA; Npe3yMnunsa 4obponopsanoyHOCTU rpaXK4aHuHa;
npe3symMnumns 3HaHusa 3akoHa[6]. ObLenpmnsHaHHbLIM MOXXHO CYMTaTb 1 0bLLEenpaBoBOM
XapakTep npe3yMmnunm HEBUMHOBHOCTM.

BTopas rpynna BKAKOYaeT Npe3yMnumn, XapakTepHble A5 HECKOJIbKMX OTpacien,
HanpuMmep, AN BCex NpoueccyasbHbiX (Mpe3yMnumna NCTUHHOCTU CyaebHOoro pelweHns u

Ap.).

MprMepaMn oTpacaeBbix NPe3yMnuUni SBASIOTCA: NPe3yMnumna oTLOBCTBA 1 Npe3yMnuums
pPaBeHCTBa A0JIN UMYLLIECTBA CYNpyroB — B CEMENHOM MnpaBe; Npe3yMnuus cCMepTn auua,
6e3BeCcTHO OTCYTCTBYIOLLEro B Te4eHne onpeaeneHHoro BpeMeHn 1 npesyMnums BuHbl —
B rpa>XJaHCKOM MNpaBe; Npe3yMrnumns oTKa3a OT UCKOBbIX TPeboBaHM nnLa, ABa)KAbl He
SIBMBLLUErocsi Ha cyaebHoe 3acegaHue, N Npesymnums 4OCTOBEPHOCTU AOKa3aTeNbCTB,
npu3HaBaeMbIx 06enMm CTopoHaMM — B FpPakKAaHCKOM npoLecce; v T.M.

NHorpoa B KavyecTBe OTpac/ieBblX pacCMaTpuUBaOTCA nNpesymnummn, obuienpasoBoro nau
MeXXO0TpacJsieBOro xapakrepa, Ho nMetowme ocoboe 3HavyeHne B AaHHOW OTpac/n.
Hanpumep, B rpaxgaHckoMm npase O. A. Ky3HeL0Ba BblaeniseT npesymMmnuunm
[06pPOCOBECTHOCTU U Pa3yMHOCTU[7], AN aAMUHUCTPATUBHON AeATENbHOCTU MUANLNN
H. H. LykaHoB cynTaeT Hanbonee Ba)KHbIMU NPe3yMrnunio 3HaHUA 3aKoHa, Npe3yMnumio



3aKOHHOCTW NPaBOBOro akTa, NpPe3yMnuuo HEBMHOBHOCTU[8], HOCALLME ABHbIN
obuwienpaBoBON XapaKTep.

II. B 3aBUCMMOCTHN OT OTpaCJ'IeBOIZ npUHaANEXHOCTU BblAENAIOT:

— MaTepuasibHO-NpaBOBble NPe3yMNuUnn, KOTOPbIE 3aKpenasaTCca HopMaMu
MaTepuasibHOro rnpasa M C/ly>KaT OCHOBaHMEM peLleHns aena no cyuwecTBy (Npesymnums
aBTOPCTBA, NPe3yMnumnsa BUHbl NPUYNHNTENSA Bpeda, Npe3yMnumnsa noTeHunaabHom
3KOJIOrMY4eCKOM ONacHOCTU MJaHUPyeMON XO39NCTBEHHOW AeATe/IbHOCTW);

— npoueccyasibHO-NPaBoOBble MPe3yMnumnn, 3Ha4YEHNE KOTOPLIX 3aK/to4aeTcsa B
peryampoBaHnn nopsiaka NpMMeHeHUs HOPM MaTepurasibHOro npasa (Npesymnums
NCTUHHOCTN cynebHOoro peleHuns, npe3yMnumna oTkasa oT UCKOBbIX TpeboBaHUI nuua,
NBaX[bl He SIBUBLLErocs Ha cygebHoe 3acenaHune, NpesyMnumns HEBMHOBHOCTM).

lll. Mo meToAy NPaBOBOro perysinpoBaHuns, iexallemMmy B OCHOBE MNpaBoBOW Npe3yMruum,
OHW OenAaTcsa Ha:

— MnNepaTunBHbLIE,
— ANCMNO3NTUBHLIE.

O6e pa3HOBUAHOCTY MPE3YMMUMIA ABNAIOTCSA ONPOBEPXXMMbIMU, OAHAKO NepBas MOXXET
6bITb ONPOBEPrHYTa TOJIbKO HaN4YneM hakTUYeCcKnX ob6CToATENbCTB, OTMEHSIOLLMX
yCTaHOBJIEHHOE npe3yMnumen npasusio. Hanpumep, «amuo, NpUYNHMUBLLEE Bpea,
0cB0O6OXXOaeTCsA OT BO3MeELLEeHNS Bpeda, eC/IN AOKAXKET, YTO Bpen NpUYNHEH He Mo ero
BUHE» NN «3a Bpef, NPUYMHEHHbIN ManosNeTHNM, OTBEYAlOT €ro poanTenu
(YCbIHOBUTENMN) NN ONEKYHbI, €C/IN HE A0KaXKYT, 4TO Bpepn BO3HUK He Mo nx BuHe». Mpun
HEBO3MOXXHOCTM AOKa3aTb COOTBETCTBYOLWME (PaKTbl MPe3toMUpyeMoe npaBmio
AeNcTByeT B MMNepaTMBHOM MNopsake.

Ancno3nTMBHaA Npe3ymMnums 3apaHee AOMNYyCKaeT BO3MOXHOCTb HaM4YMs APYyroro
3aKOHa, NHOro MPaBOBOIro akTa, NpeaycMaTpuBaloLLEro NHOe NPaBuIo, YeM TO, KOTOpPoe
yCTaHaB/AMBaeT npe3yMmnuuns. Kpome Toro, ee ANCNO3UTUBHbLIN XapaKTep MoXeT
3aKJ1l04aTbCS B NPeaoCTaB/IEHNN CTOPOHaM npaBa CaMMM B 4OFOBOPHOM Mopsifke
YypPEeryanpoBaTb COOTBETCTBYHOLLEE OTHOLWEHNE. TOIbKO NPU OTCYTCTBUM BCEX ITUX
BapWaHTOB perynpoBaHNa NpUMeHAeTCs NpPaBuio, yCTaHOBJIEHHOE Npe3yMnunen:
«[0roBOp npegnosaraeTcsi BO3Me3AHbIM, €C/IN U3 3aKOHA, UHbIX NPAaBOBbIX aKTOB,
CcoOep>XaHusa N CylecTBa 4OroBopa He BbITEKAET MHOE»; «Npu pa3aese obuiero
UMyLLLIEeCTBa Cynpyroe 1 onpeneseHnn onen B 3ToM nMyLLecTse 001N CYynpyros



NPWU3HaTCSA PaBHbIMUK, €C/IN NHOE HE NPeayCMOTPEHO AOrOBOPOM MeXAY CYrnpyramms;
«CcAesika, He cooTBeTCTBYWan TpeboBaHNAM 3aKOHA UIW UHbIM NMPABOBLIM aKTaM,
HWYTOXHA, eC/IM 3aKOH He YCTaHaBJ/IMBAET, YTO Takasa cAesika ocnopuma, uin He
npenycMaTpuUBaeT MHbIX MOCAeACTBUIA HapyLleHUs». Kak npaBuio, AUCNO3UTUBHbIE
npe3ymnuum He onpeaensioT cybbekTa, Hecyllero 6pemMs nx onpoBepPXXeHUS, Tak Kak
Ha/M4yne 3aKOHa, MHOIro NPaBOBOI0 akTa, a TakXe CoAep KaHne N0oroBopa M3BECTHbI
Cyoy v nognexxatT yyeTy, AaXKe ec/qiv 3auHTepecoBaHHas CTOPOHA He CTaHeT 3asaBNATb
06 3TOM.

B NpoTMBOMOMI0XKHOCTb 3TOMY MMMepaTUBHAsS NPe3yMMuUns COAEPXXUT YKa3aHne Ha
Ccyb6beKTa, KOTOPbI AOJIXKEH €e ONpoBeprHyTh: «Mpn coBepLleHNn 0OAHUM U3 CYynpyros
CcAenKn No pacnopsi>XeHunio 06LLMM NMYLLLECTBOM CYyNpyroB NpeanosiaraeTcs, Y4To OH
NeNCTBYeT C corjlacus Apyroro cynpyra. Takas caesika MoXeT ObITb MpU3HaHa CyaoMm
HeOeNCTBMTENbHOW N0 MOTUBAM OTCYTCTBMS COrlacus APYyroro cyrpyra TOJIbKO Mo ero
TpeboBaHMIO N TOLKO B CJ/lyYasx, €Can AOoKa3aHo, YTO Apyras CTOpOHa B CAEJIKe 3Hasa o
Hecornacum Apyroro cyrnpyra Ha coBeplleHne AaHHOW CAENKN».

IV. Mo cnocoby HOPMATMBHOIO 3aKpPENIEHNA NPaBOBbIE NPE3YMMLUNM B InTepaType
NMPUHATO AeNnUTb Ha:

— npsaMble, T.e. ChOPMyNMPOBaHHbIE B BUAE OTAEJIbHOr0 HOPMATMBHO-MPaBOBOro
npeanMcaHuns;

— KOCBE€HHbleg, T.e. CJ1IOBeCHO He 3aKpernJjieHHble B CTaTbe HOPMaTUBHOIO aKTa, HO
BblIBOAUMbIE N3 CcOoepP>XaHUA NMpPaBOBbIX HOPM MNMPn X TOJIKOBaHNW.

B nepBoM cny4ae obHapy>XeHune npesyMmnunm He cocTaBnseT Tpyha, Tak Kak U3ioXKeHune
€e B HOPMAaTUBHOM TEKCTE COMNPOBOXKAAeTCH UCMOJsIb30BaHNEM POPMYIMPOBOK
«CYUTAETCA», «npepnoslaraeTca», «NokKa He A0Ka3aHo NHOe», «eCain He byaeT AoKa3aHo
nHoe» n T.n. OBHapyXUTb KOCBEHHYIO NPe3yMNLUMI0 ropasfo CNoXKHee, YTO No3BonseT
HEKOTOpbIM aBTOpaM BoOOLLE HE pacCMaTpmMBaTb AAHHYIO PAa3HOBUOHOCTb B Ka4YecTBe
npasosou npesymnumnmn (B. A. Onrensmnxt, M. C. CTporosu4), ykasbiBasi, 4TO Npu3HaHune
BO3MOXXHOCTM KOCBEHHOIO 3aKpernjieHnsa NpaBoBON Npe3yMnunm BegeT K pa3MbliBaHUIO
ee NOoHATMUSA, NoTepe ee UHANUBUAYANIbHOCTU; Npe3yMnuns TepseT onpeneseHHoOCTb
hopMbI, CO3aaeTCcs BnevyaTsieHne, 4TO KOJIMYEeCTBO NX B 3aKOHOA4ATeNIbCTBE OrPOMHO (H.
H. LlykaHoB).

CTouT, BEPOATHO, COrNAacUTbCS C TEMU UCCNIef0oBaTENAMN, KOTOPbIE CHATAKOT, 4TO
KOCBEHHbI€ NMPe3yMNLUUN CyLLLeCTBYIOT, XOTS U HE SIBNSAIOTCS yAa4YHbIM TEXHUKO-
IOPUONYECKUM PELLEHNEM, N 3aKOHOAATEN0 He cneayeT umm 3noynotpebnsaTs (O. A.



Ky3HeuoBa). O4HUM U3 TPaAMLMOHHBLIX MPUMEPOB KOCBEHHOM Npe3yMnumm
OenCTBYlOLLEero 3aKoHo4aTesIbCTBa CYMTAETCA Npe3yMnumns 3HaHUA 3aKoHa, NPAMo 40
CUX MOp HUr e He 3aKpernJieHHas, HO BbiIBOAMMAas, HanpuMmep, U3 cMbicsa CT. 6
depepanbHOro 3akoHa ot 14 nionga 1994 r. Ne 5-03 «O nopsgke onybankoBaHma m
BCTYMJIEHUA B CUy pefepalibHbiX KOHCTUTYLMOHHbIX 3aKOHOB, (pefiepalibHbiX 3aKOHOB,
akToB nanat ®epepanbHoro CobpaHma»[9], KoTopasa yCTaHaB/MBaeT o6
DeCcATUOHEBHbIN CPOK, NpeaBapstoWmnm BCTyNJeHne 3aKoHa B CUy.

V. CornacHo euie ogHoOn He MeHee pacrnpoCTPaHEHHOW N TaKXXe A4O0CTaTO4YHO
ONCKYCCMOHHOW KNacCcuukaumm rnpaBoBble Npe3yMnunum 4enaTcs no BO3MOXXHOCTU
OMNpPOBEP)XXEHUS Ha:

— OnpoBepXnmble, T.e. obs3aTenbHO npegnosarakomne NCKIYeHnA,

— HEOMNpPOBEPXKUMbIE, KOTOPbIE HE MOTYT OblITb ONPOBEPIrHYThI HX NPU KaKnx
obcToaATenbCcTBaXx.

B Hay4HOI nuTepaType No NoBoay AaHHOW KNacCnPKaunum BbiCKa3blBatlOTCA
AnameTpanibHO NMPOTMBOMOJIOXKHbIE MHeHUS. Tak, B. K. babaeB He TONbKO Npu3HaeT dakT
CyLLeCTBOBaHMNA HEONMPOBEPXKMUMbIX NPE3yMMUUA, HO N YKa3bIBAET, 4TO MMEHHO OHU
nrpatoT Hanbosee 3Ha4YUTENLHYIO POJib B KaYecTBe NpuemMa topmnanyeckomn TexXHnkKn. Mpu
3TOM CaM aBTOP KOHCTaTUPYeT, 4TO AaHHAsaA Pa3HOBUAHOCTb NMpe3yMnunin 40BOJIbHO
6113Ka No ceoen Npupoae K NpaBoBbIM PUKUMAM[10]. MMeHHO Ha 3TO 06CTOATENbCTBO
obpalwaloT BHUMaHME N Te y4eHble, KOTOopble NPUHLMMNANBHO OTPULAIOT BO3MOXKHOCTb
CyLLeCTBOBaHNA HEONMPOBEPXUMbIX Npe3yMmnunin[ll]. Bonpoc o pasrpaHu4yeHnmn
MpaBoBbIX Npe3yMmnunin n hukunm dyageT nogpobHO pacCMOTPEH HMXE, 0OQHAKO 34eCb
TaK)Xe YMEeCTHO 3aTPOHYTb AaHHY npobiemy.

C TOYKM 3peHUnsa puniocodCKoro noaxoaa K noHATUIO NPaBOBOW Npe3yMnunmn, 0CHOBHbIM
KpUTeprem ee OTJINYNA OT NMPaBOBON PUKLUN ABNSETCS CTeNeHb BEPOSITHOCTU. Ecnn
npennosioXeHne ABNAETCA 4OCTAaTOYHO 060CHOBAHHbLIM, TO OHO NpeacTaBAseT cobon
npesyMmnuuto, ecam HeoboCHOBaHHbIM — UKLMIO. TakuM 0b6pa3om, BO BHUMaHME
NPUHMMaeTCA, NpexXxae BCero, counanbHas CTopoHa nccnenyemoro sisfieHns. Ecnm xe 3a
OCHOBY B3SIT lOPUOMNYECKUIA NOAXOA, TO U KPUTEPUM OTANYUS NPE3yMNUNA OT PUKLUIA
[OJDKHbI ObITb lOpUANYECKMMU. B Nprpoae npaBoBO Npe3yMnuum J1ornyeckoe
npennosoXeHne pacCMaTpMBaETCsA Kak MeHee 3Ha4YMMOoe No CPaBHEHWUIO C
npennosoXXeHNeM Lpuanyecknm — 0653aHHOCTbIO KOMMETEHTHOr0 opraHa NpMsHaTb
npestoMmnpyembii akT YCTAaHOBJIEHHbLIM, MOKa He AOKa3aHo nHoe. HeonpoBep>XuMbie
npesyMnuum B 3TOM Cjlydae He COOTBETCTBYIOT HEOOXOANUMBIM KPpUTEPUSIM, TaK Kak



npencTaBnsioT cobol He NpeanosioXXeHne, a UMNepaTUBHOE YCTaHOBEHNE,

0 HO3Ha4yHoe yTBEepPXAeHNe, OCHOBAHHOE Ha NpeanonoXXeHuun. Mo HaweMy MHeHUo,
cnenyeT CoriacuTbCA C TEMU aBTOPAMU, KOTOPbIE CYUTAIOT, YTO KAaTeropumn, MUMeHyemble
B HayKe HEOMPOBEPXKUMbIMU NMPE3yMMunsaMn, Ha CaAMOM fiesie ABAATCA:

a) NpaBoOBbIMN PUKLUNSAMU — B TOM CJly4ae, Korga CooTBETCTBYOLLEE NOJIOXKEHME NPsiMO
3aKpernneHo B TeKCTe 3aKoHa. Tak, B. K. babaeB B Ka4yecTBe He ONpoBEP>XNMOM
npesyMmnuum NnpuBoAUT NpUMep HOPMbl, LENCTBYIOLLEN BO (hpaHLy3CKOM
HacneACTBEHHOM MpaBe, COrJlaCHO KOTOPOW B Clly4ae 0gHOBPEeMEHHOM rmbenu cynpyros
XXeHa npusHaeTcsa ymepLuen nosxe[12]. AHasornyHas Hopma B 0Te4eCTBEHHOM
3aKoHoOaTesIbCTBe yCTaHaB/INBaeT COBEPLUEHHO MHOE MPaBuUJIo: rpa)kaaHe, ymepLume B
OLVH U TOT e AeHb CHUTATCA yMepLWnMm OgHOBPEMEHHO U He HacsenyT apyr nocne
apyra (n. 2 ¢t. 1114 K PO). MpuHUMnmanbHoe pasninyme Mexny AaHHbIMU HOpMaMun
Harns4HO AEeMOHCTpUpyeT PUKTUBHOCTL 060MX NpaBu;

0) hakTnYeCKMMM NpesyMnumaMmn, nexxawmMmm B OCHOBE NMpPaBoOBON HOPMbl, — B TOM
cnyyae, Korga npeanosioXXeHne BbIBOAUTCA U3 COOepXXaHUA rnpaBusia rnoseaeHus.
Hanpumep, npe3symMmnuusa HenoHMMaHmsa obuecTBeHHOM 0NacHOCTU CBOUX OEeNCTBUNA
MaJsioNIeTHUM NNLOM TPagULMOHHO pacCMaTpmuBaeTCA B IMTepaType B KavyecTBe
HEONnpPOBEPXKMMOW NMPaBoBON NPe3yMnunmn[l3], BbiTeKatoLlwen N3 HoOpM, 3aKpenisioLmx
BO3pacT HaCTynJeHUs Iopnanyeckon oTBETCTBEHHOCTU. B TO Xe BpeMs, «Korga HopMa
y>Xe co3fiaHa, NpearnosioxKeHne, rnocjly>KnsLlee MOTUBOM K ee CO34aHNI0, eC/I OHO U
Obl10, HE UMeeT 3HaYeHUs HN ONSA cyda, HU 4119 TexX Iy, KOTOPbIX HOpMa KacaeTcs U
OJ19 KOTOPbIX OHa BieYeT onpefeneHHble CNeACTBUA: A1 HUX 3HAYeHe NMeeT He
npennonoXeHue, NOCay>XmneLLee 0OCHOBaHMEM A1 CO3aHNA HOPMbI, @ camMa HopMa»[14].

Mo mMHeHuMo H. H. LlyKaHoBa, B UCKIIOYNTEJIbHbIX C/IyHaaxX 3aKOHOAATEe/Ib MOXKET
3aKpenuTb onpeaesieHHYIo Npe3yMrnuuio B Ka4eCcTBe HeONpPOBEPXKMMOW, O4HaKOo
nogobHoe BO3MOXKHO, CKopee, Bonpekn obuiemMmy npasuay. TakuMm UCKIIOYEHMEM aBTOP
cYMTaeT NpesyMnuunio 3HaHNA 3aKoHa. XapakKTepHbIM B JaHHOM CJly4ae ABJISAEeTCA TO, 4YTO
B OPYruUX NCTOYHUKAX YKa3aHHOe NpaBOBOeE MNOJIOXKEeHNe JO0BOJIbHO 4acTo
paccMaTpuBaEeTCHA B Ka4YecTBe NpaBoBON (pukumun(ls] nmbo onpoBepP>XMMON NMpe3yMnLun.
B nocnegHem cnyyae O. A. Ky3HeL0Ba n3naraeT ee CTPYKTypy caenytowmm obpasom:
«Ecnn 3akoH Hagnexawum obpasom onybankosaH, To NnpeanonaraeTcs, 4TO OH
N3BECTEH BCEM, MOKa He A0oKa3aHo obpaTHoe»[16]. Bo3Bpallasach K npeabiayLien
Knaccuukaumu, CTOUT 3aMeTUTb, YTO NPAMOoe 3aKpernjeHne gaHHOU
OoCHoBOMoOMaratLen ona BCen npaBoBoM CUCTEMbI MPe3yMnunum no3sonmnso obl
pa3pewmnTb U 3TOT Crop.



3Ha4YeHre NpaBoOBbIX MPE3yMMUUA OLEHNBAETCHA YYEHbIMN NO-pa3HOMY. BcTpeyatoTcs
CAEpP>XaHHbIE€ BbICKA3bIBAHNA O HUX KaK O «... MeToAe NPUHATUA pPELUEHNN 3@ HEMMEHNEM
Nny4yuwero, Korga npocTo HeT Apyroro Bbixoga»[17] n ropasano 6onee Kputnyeckune
YTBEPXXAEHNSA O TOM, YTO ... BCAKNE MPE3yMnunmn, Kakne 6bl oHU HU Bblan,
npeacTaBnsatoT cobom NonbITKY Co34aTb abCTPaKTHYIO UCTUHY, OTOPBAHHYIO OT
KOHKPETHbIX 06CTOATEeNbCTB Aena...»[18].

OymaeTcs, 3ppeKTNBHOCTBL[19] 4ENCTBMA NPaBOBOM NpPe3yMnumnmn, ee crnocobHoOCTb
CNY>XXUTb 0OHapPy>XeHU0 NCTUHbI, @ HE NOAMEHATb €e 3aBUCAT BO MHOIMOM OT
npogeccrnoHan3Ma 3aKoHooaTeNIA U NPaBONPUMEHUTENA, T.e. OT TOro, HAaCKOJIbKO
KBa/IMPNLNPOBAHHO OHU CMOTYT UCMOJIb30BaTb 3TO CPEACTBO OPUOANYECKON TEXHUKN.
PerynaTmBHbIN NOTEHUWaN, 3aJI0XKEHHbIN B HEMO, O4EHb BEJIUK.

3Ha4yeHne NpaBoOBOWN NMPE3yMMNLUUN MOXXHO pacCMaTpMBaTb B OPUONYECKOM, COLMANIbBHOM
N NMNONINTNYECKOM acnekKTax[20].

C lopnanyeckomnm TOYKKN 3peHns, Npe3yMnunm BbiCTYNalT Kak cBOeobpa3HbIi KOMMNOHEHT
MexaHM3Ma NPaBoOBOro peryamposaHus. MNpm 3ToM, C 04HOWN CTOPOHbI, UX MOXXHO
npeacTaBUTb Kak CpeacTBa NMPaBOBOro perympoBaHnd, HarnpasseHHbIE Ha TO, YTOObI
nepepacnpenennTb bpemMsa gokKa3bliBaHUSA, pewmnTb NpobaemMmy A4oCTaTO4YHOCTU
NOKa3aTeNbCTB OJ19 pa3peLleHns agena, BOCMOJHNTbL Npoben B ciiyvyae HeyCTpaHMMOW
HeOoCTaTOYHOCTM NI NPOTUBOPEYMBOCTN COBPaHHbIX AoKa3aTenbCTB (A. T. BOHHep). C
OpPYron CTOPOHbI, MpaBoBble NMPe3yMnuun BbICTYNAaOT B KaYyecTBe CpecTB lopnanyeckomn
TexXHUKN, npeacTaBasaowmx cobom npodpeccnoHanbHble MEXaHU3Mbl YNPOLLEHNS U
onTUMM3ayMn npouenypbl pacCMOTpeHUsa aesna, cpencTsa paunoHaansaumm
OpNONYeCcKon AeaTeNbHOCTN.

CoumnanbHoe 3HaYeHMe pacCMaTPMBAEMOrO NMPaBOBOro SAB/IE€HMS CBA3AHO C TEM, 4YTO
HEBO3MO>XHOCTb HOPUANYECKN Pa3pewnTb TY UM UHYIO CUTyauuto BrevyeT npobnemsl B
Pa3BUTUN KOHKPETHbIX OTHOLWIEHWUI, B peann3aumm cybbekTMBHbIX Npas. MNpe3ymnynu,
Taknm 06pa3oM, He NPOCTO SKOHOMAT CUJIbl N CpeacTBa y4aCTHUKOB NpoLecca, HO n
YCTPAHAT NPEenAaTCTBUA HAa NYTN HOPMAJIbHOIO Pa3BUTUSA 00OLLLECTBEHHbIX OTHOLLUEHWA.

MonnTmyeckoe 3Ha4YeHne NpPaBoOBbIX NMPEe3yMnuUnuin nccregoBaTenn BUAST B TOM, YTO,
yCTaHaB/MBas COOTBETCTBYOLIME HOPMAaTUBHOE NpeanncaHne, 3akoHodaTeslb TEM
CaMbIlM OEMOHCTPUPYET OTHOLUEHME roCy4apCcTBa K YeN0BEKY, BblAeNAeT NPUopuTeThbl U
LLeHHOCTW, NMpuU3HaBaeMble Hanbonee 3Ha4YMMbIMUM Ha AaHHOM 3Tane. B camom pene, «...
NCTUHHBLIM CTUMYJIOM NOoA0OHbIX NpeanonoXeHnn bbiBaeT He AeNCTBUTEsNbHaNA
BEPOSATHOCTb JAaHHOI0 YMO3aKJIlOYeHUs OT 0AHOrro hakTa K APYyromMy, a »KeslaHue



OXPaHATb T€ WM UHble NHTEepeChl, Hanbosiee BaXkHbIE B r1a3ax 3akoHogaTens...»[211].
HarnagoHo LEeMOHCTPUPYET 3Ty MbIC/b Npe3yMnumns BUHOBHOCTU, eNCTBOBaBLUAS B
WHKBU3NLMNOHHOM MpoLecce n CMeHMBLUAaA ee B npouecce cocTa3aTesibHOM npesyMnumnsa
HEBMHOBHOCTU. YKa3aHHbIN MOJINTUYECKUA acNeKT POOHUT rnpaBoBble npe3yMnumnun ¢
IOpUANYEeCKMMN aKCMoMaMun. Kak n akcuombl, npesymnumn obecnedmBatoT He TOJIbKO
3(pPEeKTUBHOCTbL, HO U CMPaBenINBOCTb, Llenecoobpa3HOCTb NpaBa, Noagep>XaHme ero
HPaBCTBEHHbIX OCHOB. 3aKpennasa HenpenB3AaToe OTHOLWEHWe K Yel0BeKy, pacrnpenenss
bpems gokasbiBaHUA B cyaebHbIX cnopax, Mpe3yMnunm NCXoasaT, B MepByto odepenb, 13

coobparkeHunin cnpaBeaiMBoOCTU, NYYMaHHOCTW.

MnaBa 2. Opuanyeckue PpUMKUUN: NOHATHUE,
Knaccucdukauuma, npodbnemsl peanusauum

MpaBoBasa pUKLNA — HecyLecTBYoLLee NoJIoXKeHNe, NMPU3HaHHOE 3aKOHO4ATEeNIbCTBOM
CYLLEeCTBYOLWMM 1 CTaBLUEee B CUJly 3Toro obuieobasaTenbHbIM[22].

Cpean nx Npu3HaKoB B IMTepaType TPAaAULUMNOHHO BbIAENATCA caeayoline:

1) 06bEKTOM peryanmpoBaHns NMPaBoBON MUKLUN SABNAIOTCS Te 06CToATeNbLCTBa, KOTOPbIe
HaXo4ATCHA B COCTOSSHUM HEBOCMOJIHUMOW HEN3BECTHOCTWU[23];

2) 3TM 06CTOSATENbCTBAM NpPUAAETCS 3HAYEHNE OPUANYECKUX PaKTOB. [pK 3TOM camm
no cebe KLU LLPUONYECKUMU haKTaMN He ABASIOTCSA, @ JINb 3aMeLLatoT
topuanyeckme GakTbl B TEX C/IyYasX, KOrjaa AMHAMUKa NPaBOBbIX OTHOLLEHUIA OXXUaaeT
HaN4YMs pakTa, a peasbHas OeNCTBUTENIbHOCTb B 3TOW CBA3M A0MNycKaeT npoben[24];

3) PUKUMN NMET HaMepeHHO 0edOpPMUPYIOLLNNA XapaKTep, KOTOPbIN MOXKeT
3aK/io4aTbCA[25]:

— B UCKYCCTBEHHOM yrnoaobaeHnn nam npupaBHUBaAHUN APYT K APYrY TakKUX NOHATUIA 1
06CTOATENLCTB, KOTOPbIE B AENCTBUTENIbHOCTM Pa3JINYHbl N AaXKe MPOTUBOMOJIOXKHbI;

— B NPM3HaHUN peasibHbIMN HECYLLEeCTBYOWMX 06CTOATENLCTB U OTPULLAHUN
cywecTByOLWMX (Hanpumep, 3annucb yCbiIHOBUTENEN poanTenammn pebeHka);

— B MPM3HaHM cywectTByroLLiuMn 0b6CcTOATENLCTB U CVITyaLI,VIVI 0O TOro, Kak oHM CTaJin
cyLiectBoBaTb Ha CaMOM AeJsie, Win BO3HMKIIN MO3XXe, HEM 3TO 6bis10 B
DENCTBUTENIbHOCTU (M3MEeHeHne aaThl poxXgeHNA yCbIHOBJ1IEHHOIO pe6eHKa);



4) puKUMA MeeT nMnepaTmMBHbLIN (HEOCNOoPUMbIN) XapakTep, T.e. He NnpegycMaTpuBaeT
BO3MOXXHOCTb MNOSIB/IEHNA TaKNX CUTYaL NN, KOTOPbIE HEe OXBATbIBalOTCA YCTaHOBJIEHHbIM
€l0 NpaBuJIOM.

B coBpeMeHHOI Teopumn npaBa NPUHSATO pacCMAaTPMBaTb NMPaBoOBbIe (UKLINM B Ka4YecTBe
Pa3HOBUAHOCTM 06LLEro NOHATUS UKLUK. MNMpn 3TOM KaTeropusa «ukLna»,
0603Ha4atoLlan BbIMbILLJIEHHOE MOJI0OXKEHWNE, HE COOTBETCTBYIOLLLEE NeNCTBUTENIbHOCTH,
NCMNO/b3YeTCs IOPUCTAaMUN B HECKOJIbKMX 3HAYEHUSAX:

— (PMKUMN B NpaBe. DTO MOHATUE HOCUT HEraTUBHYIO CMbIC/IOBYIO OKpackKy 1 obo3Ha4vaeT
Takue cuTyauuun B NpaBoOTBOPYECTBE UKW NMpaBopeasnsaunm, Korga 3akoHbl He
COOTBETCTBYIOT peryampyembiM o0LWeCTBEHHbIM OTHOLLIEHUAM, @ NMpaBonpuMeHuTebHas
NpakKTUKa NPOTUBOPEYUT 3aKOHaM. DTOT acrneKT pacCMaTPUBAEMOro NOHATUSA HE TOJIbKO
nMeeT BeCbMa OThaJ/IeHHOe OTHOoWeHne K npobaemMam lopuan4yeckom TEXHUKN, HO U B
LLesIoM OOJKEH nccnenoBaTbCa He B cyrybo topnamn4eckom, a B hnaocockom,
COLMOJIOrMY4ECKOM KOHTEKCTe, HarnpuMep, C TOYKU 3peHns TOro, HACKOJ1bKO
AencTByloLLee NpaBo COOTBETCTBYET CBOEMY COLIMAJIbHOMY Ha3HAYeHUIO, OTBeYaeT
notpebHocTaM obuecTsa;

— (PUKTUBHbIE MPaBOBbLIE COCTOSAHMSA. B oTAnYMe oT NpeablayLnx, 3TN SBJEHNS, HOCSAT
lopMaNYECKUIA XapaKTep, PEryanpyoTCcs 3aKOHOM, UX CyLL,eCTBOBaHMe Npu3HaeTCs
NpPaBOM, XOTSI N OLLEHMBAETCS Yallle BCEro HeraTUBHO ((OUKTUBHANA caesnka, QUKTUBHbIN
6pak, GUKTMBHOEe BaHKPOTCTBO). Kak npaBuo, rno dopme nofobHble sBNEHUS
COOTBETCTBYIOT TpeboBaHMSAM 3aKOHA, HO MO COAEPXKAaHUID — NPOTMBOPEYaT eMy;

— npaBoBble PUKLUN KaK nNpueM (CpefcTBo) IpnanvYeckon TexHnKn. OHU npencTasisoT
cobon cneundunyeckmne rnpaBoBble MOJIOXKEHUS, C MOMOLLBIO KOTOPbIX KOHCTPYUpyeTCs
HecyLleCcTBYyOLasa yCc/i0BHasa npasoBas peasbHOCTb (O. A. KypcoBa). [laHHble ABNeHUs He
TOJIbKO CYLLECTBYIOT C IOPUANYECKON TOYKN 3PEHUS, HO N ABNAIOTCSA HeobxoanMbiMuU
3/IeMeHTaMun MexaHun3Ma NpaBoBOro peryanposaHua. lNpasoBas PUKLNSA — 3TO NJ0OL
IOPUANYECKOrO MbILLJIEHNS, UCKYCCTBEHHOE SBJIeHNE, KOTOPOE B peasibHOCTUN He
CyLLlecTBYeT, HO CyLLeCTBYeT IopUANYECKN.

Llenecoobpa3HbiM NpeAcTaBAAETCAa pacCCMOTPEHME BONPOCa O BHYTPEHHEN NOrM4eCcKomn
CTPYKTYype npaBoBon pukumn. Tak xe, Kak U B Cly4ae C NpaBoOBbIMU Npe3yMnunamm, B
HE MO>XHO BbIAE/INTb COLMaNbHYO N LOPUANYECKYO CTOpPOHbI. CoumanbHas CTOPOHa
bmKuMKn NpencTaBneHa onpenesieHHbIM npegnonoxxeHnem. CTeneHb BEPOATHOCTU ero
KonebneTcs OT [OCTaTOYHO BbICOKOW (HanpuMep, CHMXeHne obLLecTBEHHON 0NacHOCTH
NpPaBOHAPYLUNTENA N COBEPLUEHHOI0 UM AESHUA MO NPOLIECTBUN OJINTENBHOI0 CPOKa —



CpOKa 0aBHOCTU NpUBJIEYEHUSA K OTBETCTBEHHOCTN) A0 KpaHe He3HaYnTesIbHOWN
(Hanpumep, BEPOSTHOCTb TOro, 4YTO JINLO, MPU3HAHHOE YMepLUMM, LENCTBUTESIbHO
yMepJio B fleHb BCTYMJIEHNSA B 3aKOHHYIO CUJTy peLleHns cyaa o Npu3HaHum ero
ymepwmnm). NogobHoe npeanosioXeHne scerga nmeeT Kakoe-nnmbo paymoHanbHoe
obocHOBaHMe, BblTEKaloLee N3 creundunkn cooTeeTCcTByoLero obuecTBeHHOro
OTHOWeEHUSA. PUKLUNS HUKOraa He hopMUpyeTCs NPON3BOJILHO, YCTaHaAB/IMBAaEMOE €10
npaBuao BCerga nMeeT forndyeckoe obbsacHeHne, € TOYKM 3peHns uenecoobpasHocTy,
crnpaBensiMBoCTU, F'yMaHu3sMa u T.N. AprymeHTauuns, rnosioxxeHHas B OCHOBY MpaBoOBOM
PUKLNN, N COCTaBIAET ee CoLMnasibHYyIO CTOPOHY.

tOpugnyeckas cTopoHa NpaBoBoOW puKLMK NpeacTaBieHa nMrnepaTUBHbIM NPaBOBbIM
BeJieHMeM, KOTopoe He J0MnyCcKaeT BO3MOXKHOCTU onpoBep>XeHus. Mo HaeMy MHeHUto,
TO/IbKO HaM4yne JaHHOW COCTaBAOLWEN NO3BONSAET rOBOPUTb O CyLLLeCTBOBAHUN
npaBoBOW (topuanyeckon) pukumn. Jliobble Apyrne HEUCTUHHbBbIE YTBEPXAEHUSA UK
npennonoXxeHusa (Hanpumep, TakTn4eckne pukunn. Mo TakTUYECKUMU PUKLNSAMN
NOHMMAIOT TaKTUYECKUN NpueM, HanpasBJieHHbIN A1 CO34aHWA YCNOBUN A5 BBEAEHUS B
3abnyxgeHne nuua, NPOTUBOAENCTBYIOLLErO YrOoJIOBHOMY CyAOMPOM3BOACTBY, B Lesx
nosyvyeHns nHpopmaumm, NMerLLen 3Ha4yeHe Ons yrooBHOro Aesal26].) octatoTcs
NOXKbtO, 0OMAHOM 1 T.M., HO OPUANYECKOr0 3HAYEHMA HEe NOosyHaloT N CpeacTBaMm
IOPUANYECKON TEXHUKN HE CTAaHOBATCS.

Knaccmnguunmpysa npasoBble pukumnm, 60NbLWLMHCTBO aBTOPOB NPU3HAKT UCKIYUTESbHbIN
XapakTep OaHHOro NpaBOBOro fABJIEHUS, ero y3kocneumnasbHoe Ha3HavyeHune,
obycnoBneHHoe ncHepnaHHOCTBIO NHbIX CPeaCcTB NPaBOBOro perynmposaHus 1. B To xe
BpeMsa O.A. KypcoBa yKa3blBaeT Ha 40CTaTO4YHO 60/1bLLIOE KOIMYECTBO NPaBOBbLIX UKL NI
B OENCTBYIOLLEM 3aKOHOAATENLCTBE 2, MPMYEM HEKOTOPbIE N3 HUX, KaK oTMeYaeT K.K.
NaHbKO, 06pa3yloT Uesble MHCTUTYTbI B Pa3/IMYHbIX OTpacasax npasa 3. [lymaeTtcs,
npencrasneHmne ob NCKNYUTENIbHOM XapaKTepe NpaBoBbIX PUKUNA 0OBbACHAETCSA
(MOMMMO NOeoorn4yecknx NPUYnH, KOTopble Ha CeroAHALWHUA OeHb, B LLeIOM,
npeonosieHsbl) UX SPKOCTbIO, HAarNa4HOCTbLIO. ECnn Kputepmum oTHECEHNS TOFO U UHOMO
BeJNIEHNS K YMCNy, HanpuMep, NpaBoBbIX NPe3yMnumnimm 4acTo CMNOPHbI, YTO Bbi3blBaeT
NO>XHOEe BrnevyaTsieHne o6 orpOMHOM UX KOJIMYECTBE B 3aKOHOA4ATENLCTBE 4, TO HaM4une
PUKLNN B KaXKOOM KOHKPETHOM CJly4ae He Bbl3blBaeT COMHEHWUIN, a cnefoBaTesibHO, OHU
BbIrNAaT 6onee ncHncammbimMn.

3HauynTeNbHOE BHMMaHWE B HayKe npuenekaeT npobnema Knaccudukaymm npaBoBbIX
UKL UNRA.

1. Mo chepe cywecTBOBaHNA PUKLNN MOXKHO pa3fesinTb: Ha



- TeopeTnyeckme, To eCTb Takme, KoTopble, ABAASACH HaCTbiO NPaBOBON LOKTPUHLI, HE
BbICTYNAOT CaMOCTOATEsIbHbIMU perynatopamMu. Tak, B Ka4eCcTBe NpaBoBbIX PUKLNIN B
nMTepaType TpaguUMOHHO pacCMaTPUBaOTCA KOHCTPYKLUMN opnandeckoro nmua 1,
rocyfiapcTBa 2 U HeKoTopble apyrve Kateropun («bectenecHsole BeLwm»,
«IKCTEeppUTOpPUanbHOCTb», «0bpaTHasa cuna», «besHannyHble oeHbrn»,
«be340KyMeHTapHble LeHHble bByMarun», «npencTtaBmTeNbCTBO»). He3aBUCUMO OT pakTa
3aKpernsieHnsa B HOPMaTUBHOM TeKCTe, Takme (PUKLUM YCIIOBHO MOXKHO Ha3BaTb
MOHATUNHBLIMUN, TaK KaK OHU He YCTaHaB/IMBAIOT NpaBwui, a npeanosiaratoT Haan4dme
[onyLlweHnsa B CaMOM MNOHATUN;

- HOPMATUBHbIE (PUKLMN - 3TO NPABOBbIE NMOJIOXKEHUSA, 3aKpernJieHHble B TEKCTE 3aKOHa B
BUAe otaenbHbIX perynatusHbix HMM 3. UMeHHO 06 3TnX NpaBoOBbIX BENEHUAX MPUHATO
roBOpUTb Kak 0 cpeactBax K0T, cneunduyecknx npaBoBbIX perysaatopax, NoO3TOMY
WMEHHO OoHK ByayT NoABEpPrHyThl AasibHENLLEN KnacCupukaumnn.

2. 1Mo OTpaCJ'IeBOIZ npUHaaNeEXHOCTU BblAENAIOT:

1. MaTepuanbHo-npaBoBble PUKUUN. X Lenb COCTOUT B TOM, 4TObbl obecneynTb
HOpMaJsibHOE pa3BuUTME 0OLLEeCTBEHHbIX OTHOLLIEHWI, MPE0AosIeTb COCTOSAHNE
HeonpeneneHHOCTU, HEBOCMOJIHUMOCTU TeX NN UHbIX haKToB MO0 MHGOPMaLUN O HUX.
Takne pukumnm, rnaBHbIM 06pa3omM, OTpa)KarT CoAep)KaTeNIbHYI0 CTOPOHY MPaBOBbIX
OTHOLUEHUWN:

a) rpa>kaaHCKo-rNpaBoBbIE:

- MECTOM XXUTESIbCTBA HECOBEPLUEHHONETHNX, HE AOCTUrWNX 14 neT, Uan rpa><aaH,
HaxXo4ALWMXCSA Mo ONeKon, MPU3HAETCA MECTO XUTENbCTBA NX 3aKOHHbIX
npeactasutenen (N. 2 cT. 20 'K PO);

- AHEM CMepTu rpakaaHuHa, 06bLSABNEHHOr0 yMepLUUM, CHUTaeTCa AeHb BCTYMNJ/IEHNS B
3aKOHHYI0 CUNy peweHunsa cyaga ob obbasneHun ero ymepwum (n. 3 cT. 45 NK PO);

- HA4Ya/IOM UCHNCNEHNSA CPOKa A1 NpuU3HaHMA 6e3BeCTHOro OTCYTCTBUA CHMTaeTCA
nepBoe 4Y1CsI0 Mecsua, cnefyouero 3a TeM, B KOTOPOM Bbiv MONyYeHbl NociegHune
ceeneHmnsa ob oTcyTcTBytowemMm (cT. 42 TK PO);

- ecnn n3seweHne o6 oT3bIBe 0hepThbl MOCTYNMUIIO paHee UM 0gHOBPEMEHHO C CaMOW
othepToNn, ohepTa cHUTaETCs He nosiydeHHowm (nN. 2 cT. 435 TK PO);

- @C/IN HaCTYMNJIeHUI0 YCNoBUA HegobpoCcoBEeCTHO BOCMPENnaTCTBOBala CTOPOHA, KOTOPOW
HaCTyMnJIeHNe YCJ/I0BMS HEBBLIFOAHO, TO YC/I0OBUE NMPU3HAETCA HAacTynuBwuM (n. 3 cT. 157);



- DOroBOp apeHbl, 3aKJII0YEHHbIN Ha CPOK, NPEeBbILWaoWNN YCTAaHOB/IEHHbIV 3aKOHOM
npenenbHbIN CPOK, CHUTAETCH 3aK/II0YEHHbIM Ha CPOK, PaBHbIN npenensHoOMy (. 3 CT.
610 MK PO);

- eCcnim nocnefHee MeCcTo XUTeNbCTBa HacnenonaTenss HeEM3BeCTHO UM HAaXOAUTCSA 3a
npegnenamuy PO, MeCTOM OTKPbITUA HacnencTea B PO npu3HaeTca MeCTo HaxoXXaeHns
HacneaCcTBeHHOro nmyuiecTtsa (cT. 1115 MK PO);

6) yronoBHo-npaBoBbIE:

- NInuo, 0cBoBOXXAEHHOE OT HaKa3aHUs, CYNTAETCA HeCYANMbIM; NOralleHne Nnn CHATmne
CyAMMOCTWN aHHYJIMPYET BCE NpaBOBble NOC/eACTBUSA, CBA3aHHbIE C CYAUMOCTbIO (4. 2, 6
CT. 86 YK PO®);

- nInuo ocsoboXaaeTcs oT YrosIOBHOW OTBETCTBEHHOCTU, €C/IN CO OHA COBEpLUEHUS
NnpecTyrnjieHnsa NCTEKN... CPOKMN... (4. 1 cT. 78 YK PD);

- HE ABNAETCA NpecTyrnjeHneM NpudnHeHmne Bpeja oxXpaHaeMblM YyroJlIOBHbIM 3aKOHOM
MHTepecaM B COCTOSAHUN KpanHen HeobxoammocTun (4. 1 cT. 39 YK PO);

- BpEMSA coaepXXaHus nvua nog cTpaken oo cyaebHoro pasbupatenbcTBa
3aCYNTbIBAETCA B CPOKU NNLLIEHNS cBOBOAbI, COAEPXKaHMNA B ANCUNMJIMHAPHOW BOUHCKON
4aCTu 1 apecTa U3 pacyeTa oaunH OeHb 3a OAWH OEeHb, OrpaHn4YeHns ceoboabl - oanH
OEeHb 3a ABa AHSA, UCMPaBUTESIbHbIX PaboT 1 orpaHMYeHNa NO BOEHHOW cny>xbe - ognH
OeHb 3a TPWU OHSA, a B CPOK 0bsaA3aTesNbHbIX paboT - U3 pacyeTa OAWNH AeHb COOEepP>XXaHUS
noja CTpa>ken 3a BoCeMb 4acoB 0b6s3aTenbHbIX paboT (4. 3 cT. 72 YK PO);

- €C/IN... Cy L NpuaEeT K BbIBOAY O BO3MOXXHOCTU UCMPABAEHNSA OCyXAeHHOoro 6e3
peasibHOro oTbbiIBaHUA HakKa3aHUs, OH NOCTAaHOBASET CYMTATb Ha3HAYEeHHOe HaKa3aHune
YCNOBHbIM (4. 1 CcT. 73 YK PO);

B) aAMUHUCTPATUBHO-NPABOBbLIE:

- He ABNSIeTCA aAMUHNCTPATUBHBLIM NPaBOHapyLUeHNeM NpuiYnHeHne 1nLOM Bpeaa
OXpaHAeMbIM 3aKOHOM MHTepecaM B COCTOSAHUN KpanHen HeobxoanmocTHu... (cT. 2.7
KoAll P®);

- CPOK, B T@Y4eHMe KOTOPOro AMLO CYMTAETCA NOABEPrHYTbIM aAMUHNCTPATUBHOMY
Haka3aHuto (cT. 4.6 KoAll P®D);

r) TPy4oBOE rnpaso:



- @HHYJIMPOBAHHbIN TPYLOBOM OOr0OBOP CHUTaAETCA He3aKJo4YeHHbIM (CT. 61 TK PO);

- TPy4OBOW O0roBop, He 0POPMJIEHHLIN B MUCbMEHHON (hopMe, CHUTAETCS 3aKJII0YEHHbIM,
ecnm paboTHUK NpucTynuna K paboTe c BeaomMa nam no nopyyeHuto pabotogatens nam
ero npeacrtasutens (ct. 67 TK PO);

- 32 KaXbl feHb HAaxX0XOeHNsa B NyTU OT MecTa HaxoxaeHunsa pabotogatena o MmecTta
BbINOJIHEHNSA PaboThl U 06paTHO, NpefyCMOTpPEHHbIE rpahukoM paboTel Ha BaxTe, a
TaK>Xe 3a OHW 3a0epP>XKW B NYTU MO METEOPOSIOrNYEeCKNM YCNOBUAM NN BUHE
TPAHCMOPTHLIX OpraHM3aunn paboTHUKY BbiNJla4nBaeTCA OHEBHAA TapuHasa CTaBKa,
4acCTb OKsafda 3a AeHb paboTsbl (cT. 302 TK PO);

) cemenHoe npaso:

- B C/ly4ae poxxaeHuns pebeHka y maTepu, He cocToswen B bpake, npm OTCYyTCTBUMU
COBMECTHOI0 3asBJIEHNSA poanTenen Uan rnpm oTCyTCTBUN pelleHnsa cyna ob
yCTaHOBJIEHN OTLOBCTBA, amMmnamns otua pebeHka B KHUIe 3anmcu poXXaeHnn
3anncbiBaeTcsa Mo PaMuamm MmaTepu, UMs U 0THECTBO OTLA pebeHKa - Mo ee yKa3aHuto
(4. 3 cT. 51 CK PO);

- nua, cocToswmre B bpake n gasLline CBoe coriacme B NMMCbMEHHOW hopMe Ha

nPUMeHeHne MmeTofa NCKYCCTBEHHOIr 0 OMNJI040TBOPEHUSA AN Ha UMMJIAHTaUNIO

3MbpKMOoHa, B Clly4ae poXXAeHUs Y HUX pebeHka B pe3ysibTaTe MPUMEHeHUs 3TUX
MEeToO0B, 3anncbiBaloTCa ero poantenamu (4. 4 ct. 51 CK PO);

- N3MEHEHNE NMEHMN, 0THeCTBa U PaMnanKM yCbiHOBIEHHOro pebeHka (cT. 134 CK PO);
- N3MEHEeHNe AaThbl U MecTa PoXXAeHunsa yCcbiHOBNEHHOro pebeHka (cT. 135 CK PO);

- 3aNnNCb YCbIHOBUTEJIEN B Ka4YeCcTBe poauTenen ycbiHoBNEeHHOro pebeHka (cT. 136 CK
POD);

- YCbIHOBJ1IEHHbIE OETN N NX MOTOMCTBO MO OTHOLLEHWNIO K YCbIHOBUTEJIAM N X
poocCcTBeHHUKaM, a YCbIHOBUTEJIN N UX POOCTBEHHUKW MO OTHOLUEHWIO K YCbIHOBJIEHHbBIM
oetTdaMm n X noTomMCcTBY NnpmpaBHMBaOTCA B JINYHbIX HEUMYLLECTBEHHbLIX U
NMMyLleCTBEHHbIX NMpaBax N 0653aHHOCTSAX K poOoCTBEHHUKaAM MO MPOUCXOXKAEHNIO (4.1
CcT. 137 CK PO®);

€) Hanoroeoe rnpaso:



- TpeboBaHue 06 ynnaTe Hasnora HanpaeBsseTCsa HaJloronaaTebWUKY 1 HaJlIoroOBOMY
areHTy 3akKa3HbIM MUCbMOM MO MNOYTEe U CHUTAETCS NOJIYYEHHbIM MO NCTEYEHUN LWeCTr
OHeNn C aaTbl Hanpas/ieHUsA 3aka3Horo nucbMma (nn. 5, 9 cT. 69 HK PO).

2. lMpoueccyanbHO-NpaBoBble PUKLNM NPU3BaHbLI NpeonosieBaTh NPoLecCcyallbHYIO0
HeANCUNNJIMHUPOBAHHOCTb CTOPOH, COKpalwaTbk Xo4 1 obbeM npomssBoaCcTBa No Aeny,
3KOHOMUTb lopuanyeckne cpencTea n CUbl cygen, CMAr4YaTb npoueccyasbHble
hopManbHOCTW. Be3 npoueccyasbHbIX PUKLUA NpaBUJIbHOE N CnpasBeninsoe
paccMoTpeHune N paspelleHne gesa 4acTto bbiBaeT HEBO3MOXKHbIM:

a) rpa)<aaHCKo-npoLeccyasibHble PUKUMN:

- NPV OTCYTCTBUKU coobLLeHNs O MepeMeHe aapeca nnua, y4acTBYOLWEro B aene,
cynebHas noBecTka nnum nHoe cynebHoe nsselleHne nocbi1atoTCcsa no nocnegHemy
N3BECTHOMY CyAly MECTY XUTeNbCTBa WM MeCTy Hax0XXOEeHNa agpecaTa U CHUTATCS
AOCTaB/IeHHbIMM, XOTA 6bl afpecaT No 3TOMy aapecy bosiee He NMPOXUBAET UK HE
HaxoauTtcsa (cT. 118 MK PD);

- MPW YKJIOHEHUWN CTOPOHbI OT Y4acTUS B SKCNepTu3e, HenpeacTaB/ieHUn 3KCnepTam
HEeobX0ANMbIX MAaTEPUAJIOB U JOKYMEHTOB A4 UCCNEN0BaHUS, eCcan No
obcToATeNnbCTBAM Aena u 6e3 y4acTusa 3To CTOPOHbI 3KCNepPTU3y NpPoBecTy
HEBO3MO>XXHO, Cy[ B 3aBMCMMOCTM OT TOr0, Kakasi CTOPOHa YKJIOHAETCSA OT SKCMepTusbl, a
TakXe Kakoe /19 Hee OHa UMeeT 3HavyeHune, BNpaBe Npu3HaTh PaKT, OJ1S BbIACHEHUS
KOTOPOro akcnepTm3a bbina Ha3HaYeHa, YCTAaHOBJIEHHbLIM U/ OMPOBEPrHYTHIM (4. 3 CT.
79 I'TIK P®);

0) apbuTparkHo-NpoueccyasnbHbie PUKLUN HOCAT aHANOMMYHbIN XapaKTep:

- ML, y4YacTBylOLME B Aesie, U UHble Y4aCTHUKKM apbnTpaKHOro npouecca CYNTaloTCS
N3BELLEHHbIMN Haanexalmm obpa3om apbuTpakHbIM Cya0M, eC/n:

1) apgpecaT oTKa3ascs OT NoNyYeHUs Konmu cyaebHoro akta 1 3ToT OTKa3
3apKCUPOBaH;

2) HeCMOTpPS Ha NOYTOBOE U3BELLEHME, apecaT He ABUJICA 3a NMoJyYeHneM Konum
cynebHoro akTta, HanpasJlIeHHOMN apbuTpa>KHbIM Cy0M B YCTAaHOBJIEHHOM MNopsgKe, 0 YeM
opraH CBA3M NPOUHGMOPMUMPOBaN apbnTpa KHbIN Cya;

3) konusa cyaebHoro akTa, HanpaBJieHHas apbuTpa>kHbIM Cy40M MO NociefHeMY
N3BECTHOMY CyAy MeCTy Hax0XXOEHWNS OpraHM3aunm, MecTy XUTenbCTBa rpaKgaHuHa,
He BpyYeHa B CBSA3U C OTCYTCTBMEM ajpecaTa Mo yKasaHHOMY afpecy, O YeM opraH



CBA3U NponHpopMmnpoBan apbutpakHbin cyn (4. 2 cT. 123 AMNK PO);

- Npn OTCYTCTBUKN cooblieHns 06 nameHeHNn agpeca Konum cyaebHbiXx akToB
HanpaBAATCA N0 NocnegHeMY U3BECTHOMY apbuTpakHOMY Cyay aapecy U CHMTaloTCA
NOCTaB/IeHHbIMUN, XOTA Bbl apecaT No 3ToMy aapecy bosee He HaXOAUTCS UK He
npoxxmeaeT (4. 1 cT. 124 AMNK PO);

B) YroJIOBHO-MpoLeccyaibHble:

- 621M3KMe poACTBEHHUKN - CYNpyr, Cynpyra... yCbIHOBUTENWN, YCbIHOBJIEHHbIE... (4. 4 CcT. 5
YIK P®);

- YrOJIOBHOE Aefi0 He MOXXeT bbiTb BO36y)XaeHOo, a Bo36y)XAeHHOe yrosioBHOE Aeno
NoANIEXUT NPEKPALLEHMIO... B C/IyHae NCTEYEHNS CPOKOB AaBHOCTM YrONOBHOIO
npecnegoBaHus (4. 3 cT. 24 YIK PO);

- HOPMbl HAaCTOALWLEro Kogekca NpUMeHsTCA NPy NPON3BOACTBE MO YroJIOBHOMY Aefy O
npecTynjieHnn, CoBepieHHOM Ha BO34YLWHOM, MOPCKOM NI PEYHOM CyHe,
Haxogsawemcs 3a npegenamm PO nog dpnarom POD... (4. 2 cT. 2 YIK PO).

MoMMMO nepeyncneHHblX, MUKLMN UCMOSb3YOTCSA U B APYrnX oTpacasx npasa 1.
MpuBeneHHbIe MPpUMepbl, TaKUM 06pa3oM, N1LLb UANOCTPUPYIOT MHOroobpasune
OTpac/ieBbiX NPABOBbLIX MUKLINIA, HE NPeTeHaYya Ha NOMNbITKY UX CUCTEMAaTU3aLUN.

3. MNpaBoBble PUKLMN MOFYT TakKe BblITb KNacCnpuumMpoBaHbl N0 CTENEHN
obsa3aTenbHoOCTW. MNpn 3TOM HEOOXOANMO NOAYEPKHYTb, 4TO Ntobas pukums
nMnepaTMBHa C TOYKM 3peHUs BOSMOXXHOCTU ONPOBEP)KEHNSA YCTaHOBJIEHHOIO €10
npasuna. OgHako cTeneHb 0653aTeNIbHOCTU NMPUMEHEHNA PUKLUN N8 cyfa MOXKeT bbITb
pa3IMYHON. B 3aBUCUMOCTU OT Hee NpaBoBble PUKLUN OEeNATCA:

- Ha UMNepaTUBHbIE PUKLIMN, KOTOPbIE COCTABISAIOT OCHOBHYIO MaCCy 3TUX BEIEHUN,
yCTaHaBnmBasi 06593aHHOCTb CyZla NPU3HaTb T€ UK UHble 06CTOATENbCTBA. DTa
065A3aHHOCTb 0603Ha4YaeTCa B TEKCTE UCMNOJIb30BAHMEM CJ/I0B «CHUTAETCA»,
«MPU3HAETCA» N AP.: «...HA4aJIOM NCHNCIIEHNS CPOKa ANs NPU3HaHMA 6e3BeCTHOro
OTCYTCTBMSA CYNTAETCS NMepBoe YNCI0 Mecsla, Cieayollero 3a TemM, B KOTOPOM Bbiin
nosily4eHbl nocnenHue ceegeHns ob otcytcreyowem» (CT. 42 TK PO);

- ANCNO3UTUBHbIE (MK OLEeHOYHbIE) (hbUKUMK NpegnosiaratloT BO3MOXXHOCTb Bbibopa s
cyObu, NpenocTaBnsasa eMy npaBo NpUMeHUTb COOTBETCTBYIOLWee npasuio. Nocne

NnpUMeHeHnsa PUKUUKM CyaoM oHa He MoxxeT bbiTb ocnopeHa. MogobHeie HIMIM conepxaT
hOopMYyNNPOBKM «Cy [ BrpaBe NMpusHaTb», «Cya Bnpase obocHoBaTb» U T. N. Hanpumep:



«B cny4ae, ecnu cTopoHa, obsi3aHHas AOKa3biBaTb CBON TpeboBaHMSA UM BO3pPa>kKeHUS,
yOep>XnBaeT HaxoasAlmecs y Hee foKa3aTesibCTBa U He NpeacTaBnseT ux cyay, cyn
BrnpaBe 060CHOBaTb CBOW BbIBOAbl 06 BbACHEHMAMU APYTrON CTOPOHbLI» (CT. 68 MK P®);
«Cpenka, copeplleHHas noa BansHuem 3abny>xgeHuns, nMerLwero cywecTBeHHoe
3Ha4yeHne, MoXeT ObITb MPMU3HaHa CyaA0M HeOENCTBUTESIbHOW MO UCKY CTOPOHbI,
AencTeoBasLUen noa BansHmnem 3abnyxaeHna» (ct. 178 NK PO).

3Ha4vYeHVe NpaBoBbIX PUKLUUA KaK cneundpunyecknx cpencts FOT 4oCcTaToOYHO BENKO.
NcTopudeckn oHn 6binm Npr3BaHbl NpeofosieTb hopMann3M rnpasa, obecneynTb ero
COOTBETCTBME MEHALWNMCSA 00LLeCTBEHHbIM OTHOLLIEHNAM, 3aMacKMpoBaTb TOT (PakKT,
«4YTO NpaBuJIo0 3aKOHa NoABEpPrsoCb NU3MEHEHMUIO, TO eCTb Y4TO ero 6ykBa ocTajnach
npexxHen, a NpMMeHeHne N3MeHNI0Cb»1.

B coBpemMeHHOM MnpaBe nUx poJsb, Npexxne BCero, 3ak/04aeTcs B TOM, YTO OHWU
KOMMNEHCUPYIOT HeonpeneseHHOCTb B MPaBOBOM PErysiMpoBaHNN, KaTeropn4eckun
yTBep>xaas 4to-nmbo. NpaBoBble GUKLKKX, NO CYTU, 3aMeLLatoT punanyeckme akTbl B
Tex cnyvyasnx, Korga AMHaMuKa NPaBOBbIX OTHOLUEHU OXXMAaeT hakTa, a peasibHas
O0EeNCcTBUTENbHOCTb B aHHOM Cily4ae gonyckaeT npoben. Tak Kak npupoda npaBoBou
XXNU3HU TpebyeT noBeneHnsa NpPaBoOTHOLIEHMI 00 JIOFMYECKOro KOoHLa, 3aKoHogaTe b
npeanaraeT B Ka4YecTBe aJibTepHaTUBbI PaKTbl BbIMbILLUJIEHHbIE, YCTaHaBAMBaA A9 HUX
CTaTyC lopnanvYeckn 3Ha4YnmbiX. TemM caMbiM OH NbiTaeTca obe3onacuTb
rnpPaBonNpUMEHNTENS OT LPUANYECKN TYNMNUKOBbIX CUTYyaLUnn U NPpeaoCcTaBuUTb eMy
BO3MOXXHOCTb, MCXOAS N3 BO3HUKLLUMX 0OCTOATENBbCTB 1 CBOEro YCMOTPEHMS,
yperynmpoBaTb obLecTBeHHOe OoTHoLWweHMe 3. B pe3ynbTaTe QPUKLUN BHOCAT B NPaBOBOE
peryampoBaHue yCTOMYMBOCTb U CTabnabHOCTb, OFPaHNYMBaOT BO3MOXHOCTb
MPON3BOJIbHbIX, HEOBOCHOBAHHbLIX PeLleHNn, AenatT CUCTeMy npaBa bosiee NpocTon um
3KOHOMUYHOMN.

MoMmMMoO BCero npoyero, KLY NO3BOJAAIOT NpeofosieBaTb HEraTUBHbIE NOCNeACTBUSA
npoueccyanbHON HEAUCUNNIMHUPOBAHHOCTN CTOPOH, BbICTynasa cBoeobpa3HbIMU
CaHKUMAMM (B cnyYvasx HeENpenoCTaB/ieHUsa O0Ka3aTeNbCTB, YKJIOHEHNS OT 3KCMNEepTU3sbl,
HesBKW B cya N T. N.). B nutepaTtype, NnpaBaa, 0TMeYaeTCs, 4TO OCHOBHOW LeNbo
GMKLUNA B JaHHOM CJly4ae BbICTyNnaeT COXpaHeHMe JIOrMKu pa3BuTrUsa caMmon npouenypsbl,
npeoaosieHne »xe npoueccyasjibHOM HegUCUUMINMHUPOBAHHOCTU (CaHKUMS) BbICTynaeT
NINWb KaK AOMNOJIHUTENbHbLIA MOTUB.

B uenom, ABNAsACb BCNOMOraTesibHbIM MPaBOBbIM MEXAHU3MOM, BbICTYMas B Ka4eCcTBe
O[IHOr 0 N3 3/1IEMEHTOB MeXaHM3Ma NPABOBOIro PerynpoBaHns, GUKLUNN OOJIKHbI
paccMaTpPMBaTbCS Kak 04HO U3 obwux cpeacts KOT, 3HaYeHNE KOTOPbIX HE



OrpaHMNYMBaETCA UCKIIIOYNTESNIbHO NMPaBOTBOPYECKOW NN NMPaBONPUMEHNTESIbHOW
chepon.

3aKJ4YeHue

AHanuns Mccne,uyeMon TEeMbI MO3BOJIAET CAENIaTb CJieaytoLllne BbiIBOAbI.

Mpe3yMmnumnm n GuKUUM BCTPEYaTCA Ha BCEX YPOBHAX CyLLECTBOBaHMA NpaBa:
BO3HUMKAIOT, pa3BMBalOTCA, BANAIOT APYr Ha Apyra, ncyesawT.. Chepa nx npmMeHeHuns
AOCTaTO4YHO OobLIMpPHA, MOCKOJIbKY OHWN PEry/INPYyOT HE TOJIbKO HEeCTaHOAapTHbIE, HO U
BMOJIHE TUMNYHbIE CUTyauun. UXx akTuBHoOe nccnenoBaHme B 3apybe)xHOM n
OTeYyeCTBEHHOW NnTepaType HavyanocChb ewe B 19 Beke, 04HAKO U Ha CErOAHALWHUA OEHb.
B. IMTepaType HET HNYero, 4To YKa3biBasl0 Obl Ha CyuLleCTBOBaHNE 3aKOHYEHHbIX
KOHLeNuMn NpaBoBbIX MPe3yMnunum n pukyni.

HecMoTpsa Ha CTONb ANUTENIbHOE CyLeCTBOBaHME AaHHbIX ABJIEHUN, B COBPEMEHHOWN
HayKe HeT eaNHOW TOYKU 3PEHNSA OTHOCUTESIbHO NOHATUA NPaBOBON NPe3yMnumm n
PUKLUMKM, B CUY Yero psa aBTOpPOB npeasaraloT COBCEM OTKa3aTbCs OT UX
NCNONIb30BaHMA, Apyrmne oTpuuatoT CylecTBOBaHME NMPaBoBbIX Npe3yMmnumnm n GuKUnn,
OTOXXAECTBAASA NX C 0OWMMN Npe3yMNunaMn n PukunamMmn. K Tomy e oanTesibHbIn
rnepuon rno naeonorndeckum coobpa>keHnsam gaHHble ABAEHUSA He MoJib30BasnCb ocobon
nonynsapHOCTbIO B HAy4YHON cpefe. B cOOTBETCTBMM XKe C MPOUCXoasawmmMmm Ha
CEerogHAWHNN OeHb N3MEHEHNAMK B 0OLLIECTBE NMPEAIoXEHO aBTOpPCKoe
opMynnpoBaHMe, KOPPEKTUPOBKA UM YTOYHEHUE TaKMX MPaBOBbIX KATEropuin Kak
rMpaBoBble NMPEeAnosIOXKEHNS, NMPaBOBbLIE NPe3yMnunn, NpaBoBbie PUKLUNKN, CpeacTBa
IOPNONYECKON TEXHUKN U pAaa OpYyrux, UMerLWwmx oTHOWEHNE K TeME UCCnenoBaHns.

Mpwn aHann3e KaTeropmn «nNpaBoBas Npe3ymMnumsa» n «nNpaBoBas PUKLNA» BbISBEHDI
MPU3HaKW, MO3BOJIAIOLLME COENMaTb BbIBOA, Kak 006 nmetoLwencs ogHOPOAHOCTH
YKa3aHHbIX KaTeropun, Tak 1 o MPMHUMNNAAbHBIX Pa3nnynax Mmexay HuMu. NMpu sTom
Ka)K[as UX YKa3aHHbIX KaTEropuin onpenensieTcs Kak CaMmoCcToATeNlbHOE NMpaBoBoe
saBneHue. Kpome Toro, B XoZie CPaBHUTENIbHOIO aHaM3a AaHHbIX HPeHOMEHOB C APYrMun
CXOOHbIMUN ABNEHNAMU: TUNOTE3aMU, BEPCUSAMN, aKCMOMaMUn, CUMBOJIaMU U MPOrHO3aMu C
OOHOW CTOPOHbI U NMpeanumammn, obuen3BecTHbIMN PaKTaMn U KOCBEHHbLIMU
JoKa3aTenbCTBaMu - C Apyromn - 6bin caenaH BbIBOA O TOM, YHTO CXOACTBA U Pa3anydms C
MnepBbIMMN YCMAaTPUBAIOTCA B CBOMCTBAX HEIOPUANYECKOrO XapakKTepa N KacaloTCca Kak
DUKUWIA, TaK U NMPEe3yMMLUWA, CPaBHEHNE XKe CO BTOPbIMU CTPOUTCS UCKJIIOYUTESIbHO Ha
IOPUANYECKUX NPU3HAKaxX U B OCHOBHOM OTHOCUTCS K Npe3yMnuunn.



Knaccudumkauma gaHHbIX NPaBOBbIX SIBJIEHUN NpeacTaBaseT cobon HemMasble TPYAHOCTM.
B cnyyae ¢ npe3symMnumamMm 3To Bbi3BaHO MHOroobpasneM ux kKnaccupukaunm n
OTCYTCTBMEM €VMHCTBA MHEHUI Cpean X aBTOPOB, a B c/lydae ¢ PUKLUAMN, HANpPoTUB,
OTCYyTCTBMEM rNyboKOro Hay4yHoro aHasamsa 3ton npobnemsol. MpennaratTca Hanbonee
NHTEepPEeCHble (ONCKYCCMOHHbIE), @ TaKXXe aBTOPCKMNE Knaccudmkaumm (M COoTBETCTBEHHO
KpuTepun auddepeHumnaLmnm Ha oTaesbHble BUAbl) AaHHbIX SBIEHUN.

Mpn cpaBHEHUN NPABOBbLIX NPE3YMMUNA N PUKLMIA C KTaCCUYECKUMWN NPaBOBbLIMA
HOPMaMW BbISIBJIEHbl OTJINYMTENbHbIE MPU3HAKK, MO3BOJISAOWME CAENATb BbIBOL O TOM,
4YTO MpaBoOBble MPE3YMMUMN N PUKLN NPeacTaBnaioT cobon HeTUNNYHbIE NPaBOBbIe
npeanMcaHus, 3aHMMarLne B MEXaHN3Me NPaBOBOro PerynpoBaHnUst MeCcTo
IOpPNANYECKUX CPeacTB (CPeacTB - UHCTPYMEHTOB), AOMOJIHAOWMX U CBA3bIBAOLLIMX BCE
KOMMOHEHTbI NpaBa B e4NHOE Liesioe, B YEM U 3aKJto4aeTcs nx cybcmanapHas QyHKUMS.

AHann3 gaHHbIX SBJIEHNI B NMPaBe Ha BCEX YPOBHAX X BbITNA NO3BONAIOT CAeNaTb BbIBOA
0 ABONCTBEHHOW npupoae npesymnunm n GUukKUmMin, KotTopble ¢ 04HON CTOPOHbI
BbICTYNAIOT B Ka4YeCTBE MN0JIE3HOM0 TEXHUKO-IOPUANYECKOro NnpnuemMa, NpuMeHsaemMoro B
cnydae, Korga gpyruve cpeacrtea 6ecnosiesHbl, a C ApPyron - orpaHnYnBatoLLEro
BHYTpeHHee ybexxaeHune cyabun nanm KoHcepsupytowero 6e3 ocobom Hy>xabl
obuwecTBeHHble OTHOLLEHUS.
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Bonpoc o ponv NpaBoBbIX NPe3yMnuuii B AENCTBYIOLLEM MEXaHNU3Me MPaBoOBOro
perynmpoBaHunsi C HegaBHUX MOp nepecTan MMeTb O4HO3HaYHOe pelleHne. B HeKoTopbIx
paboTax y4eHbIX OOPEBOJIIOLIMOHHOM N COBETCKOWM Poccum oTMevanochk, 4To NpaBoBbie
npesymnuum obnafatoT «MOryLecTBEHHON Cuion B 061acTy npaBa» BXOAAT B AOrMYy
npaBa Kak 0uH N3 ee OCHOBHbIX 3JIEMEHTOB M HE HaMpaBJIeHbl Ha pelleHne TOJIbKO
npoueccyanbHbIX BOMPOCOB, HO €llle N MaTepurasibHO-NPaBoBbIX. OQHAKO pacKpbiTME 3TON
«MOTYLLECTBEHHOW CWJbl» BO BCEW ee NOJIHOTE, KaK MpaBnio, 0CTaBasIoCb 3a KaApoM
nccnenoBaHms.

B 60nbLlWINHCTBE C/yYaeB CNOPbl O POIN MPABOBbLIX MPEe3yMNUNUA B 4ENCTBYOLWLEM
MexaHM3Me MNPaBoOBOIro PeryJnpoBaHns BO3HUKAKOT B MJIOCKOCTU OTHECEHUS UX K
TEXHUKO-IOPUANYECKUM KaTeropusam, rge OCHOBHOE Ha3Ha4YeHme rnpaBoBbIX Mpe3yMnyunmn
CBOAUTCA K pacrnpeneneHuto bpemeHn AokKasbiBaHUSA N BOCMOJIHEHNIO HEAOCTAKOWMX B
rMnpaBoOBOW MoLeNun puandecknx paktoB. TeM He MeHee, B nocsiegHee BpeMs O4HUM U3
HanpaB/EHNN B NCCNeA0BaHUN NMPaBOBbIX MPe3yMnunin SBASKTCA MOMNbITKU PpaCcCCMOTPETb
NnoTeHuMan npaBoBbIX Npe3yMnunn 6biTb cpeacTesamm |[cnocobom) npeonosieHns
npobenos B 3aKoHoAaTeNnbLCTBe . Kakasa-nnbo cneumnansHasa paboTa, NocBsALLEHHas
MOMCKY OTBETa Ha NOCTaBJIEHHbLIN BbiLLE BONPOC, B HAaCTOsLWEee BpeMsa OTCYyTCTByeT. M3
nocsegHnx paboT, KacalLWmMxcs 4aHHOW TeMbl, CTOUT 0COBEHHO OTMEeTUTb MOHOrpaduio
bynaesckoro b.A., ouccepTaumoHHble nccnenosannsa lemnHa A.B., Ky3sHeuoson O.A.° u
3yeBa lO.I". Tak, b.A. bynaeBckum paccy>gaeT 0 BO3MOXXHOCTU UCMOJIb30BaHNSA
MpPaBOBbIX NPEe3yMNuUnNiN Kak cpeacTtB «ocoboro poga», KOTopblie B COCTOSAHUN
NIMKBNONPOBaTbL HeEONpeaeseHHOCTN B NpaBe, Bbl3BaHHbIe 0CODEHHOCTLIO ABNEHUN,
BKJ1lOHaEeMbIX B MpaBoBOe rnoJe.

TakoBbIM siBNIeHNEM BbICTYMNaeT, HanpumMmep, BMHa, A0Ka3aTb HaJIndine mnjin otcytTcreme
KOTOpOI7I B MPaBOOTHOLWEHUAX, BOSHNKaLWNX N3 nNpun4nHeHma speda, 4oCtato4HoO



C/I0XXKHO. IMEeHHO B TaKOM KJilo4e lopnanyeckme KOHCTPYKLUN, OCHOBAHHbIE
npennonoXeHnsax, B TOM Y1UCe NpaBoBble Npe3yMnummn, CNocobHbl «yCOBEPLUEHCTBOBATb
npaso, caenaTb ero 6osee NNaCTUYHbIM, NPUrOAHBLIM 19 3PPEKTUBHOIO
perynmpoBaHuns obLiecTBEHHbIX OTHOLWEHUW»" . OAHAKO NpaBOBbIe NPe3yMnumnm
BbICTYMaKOT B Ka4eCTBe onepaTuBHbIX CpeaCcTB BOCNOJHEHMA NpobenoB B
3aKOHOO4aTeNbCTBE N AOJIKHbI ObITb NCMOJIb30BaHbl TOJILKO B UCK/IIOYUTENbHbIX ClyYasXx
MOCTOJIbKY, MOCKOJIbKY BOCMOJIHEHME Hanmn4ecTByoWwmnx npobenos (HeonpeaeneHHoOCTEN)
WHbIMW CpeACTBaMn HEBO3MOXXHO. Npe3ymMnumsa CyweCcTBOBaHUSA Kakon-nmbo HOpMbI B
3aKOHOOaTeNbCTBe He A0MycKaeTcs, c/iefoBaTesibHO, MPpUMeHeHue NpaBoBbIX
npesymMnuuin 478 BOCMOJIHEHUSA HEeAOCTaWMX NPaBOBbIX HOPM O0JIXKHO UCKJ/TII0YaTbCA.
FoBops 06 «MHbIX Npobenax B NpaBe», A9 KOTOPbIX OTCYTCTBYIOT CreumnabHble
rnpasBwa BOCNosHeHUs, bynaesckunim b.A. CTaBUT BONPOC 0 BO3MOXXHOCTW UCMNOJIb30BaHUS
MPaBOBbIX NPe3yMnNunin 4asa NnpeonosieHns Taknx npobesnos.

TeM He MeHee, 06beKTUBHaA HEObX0AMMOCTb B MPUMEHEHUN NPe3yMNuMn LOSHKHA
MPUBECTU K ee 3aKpenJieHnio B HOpMe rnpasa 1, TeM CaMbiM, K MkBuaaumm npobena. O
KaKnx MMeHHo «rnpobenax B Nnpase» roBOPUT aBTOP HE ACHO, OAHAKO CTOUT OTMETUTb
NCNOJIb3yeMbI UM NPUMEP 3aKoHoA4aTeNbCTBa 00 MHTEeNNeKTyalbHON COBCTBEHHOCTH, B
KOTOPOM MpaBOBble NPe3yMrunm aBnsaTCA eCTeCTBEHHbIM 3J1IEMEHTOM perysimpoBaHus
NPaBOOTHOLUEHWA, BO3HUKAKOLWMX N0 NMOBOAY pe3yibTaTOB UHTEIIeKTYalIbHOM
[esaTeNbHOCTN, @ Takxe MOryT BbITb MCMNOJIb30BaHbI NPY NOMNbITKE yperyamposaTb HOBble
npaBooTHoLWeHNA. CnefgyeT Tak)Xe COrnacmnTbCA C BbllleyKa3aHHOW TOYKOW 3peHUs O
TOM, YTO NMpaBoOBble MPEe3yMnunumn He MoryT BbITb CpencTBaMU BOCMOJSIHEHNSA Npobenos B
3akoHopaTenbcTBe. Ky3HeuoBa O.A., B CBOIO o4Yepenb, CpaBHUBAET lopuanyeckme
pUKUMKN 1 NPaBOBbIE NMPE3YMMLUUN N HAa3blBaeT NX «04HOMNOPAAKOBbLIMU ABJEHUAMU» MO
OTHOLWeHMIO K Npobneme npeononeHns npobenos B 3akoHopaTenbcTBe. U Te, n gpyrue,
Nno MHEHWO aBTOpa, HarnpasJieHbl Ha nNpeogoneHne nNpobesioB B 3aKoOHOAATENbLCTBE,
«3KOHOMSAT» MPaBoOBOE peryampoBaHue (4To non 3TUM nogpasyMeBaeT aBTOpP CKasaTb
CJI0XKHO), YNpoLwatT N YMeHbLatoT HOPMaTUBHO-NPaBOBOWN MacCMB 1N Cay>KaT cnocobamum
npeofosieHns HeonpeneseHHOCTU B «Iopnanyeckom bbites».

OnHako B cuny cBoen ocobon ponm n «HeCTaHOapPTHbIX CBONCTB» NpaBOBble
npesyMmnunum, Kak n ropuanyeckme MuUKLnm, He MoryT ObiTb NOCTaBsIeHbl BPOBEHb C
«OCHOBHbIMV» HOPMaMu npasa, UMeLWNMN peryampylouiee n oxpaHnTesibHoe 3Ha4vYeHune,
N UMEIOT MO OTHOLLEHMIO K HUM BCNOMoOraTesibHoe 3HadveHune. 3yeB FO.I'. B cBoen paboTe
yTBEep>XAaeT, 4TO NpaBoBble NpPe3yMmnumum NCnoJsib3yTCa He TOJIbKO B nNpoLlecce
AO0Ka3blBaHWSA, HO N COCOBCTBYIOT e4MHO0Bpa3HOMY MOHUMAHUIO NMOJI0XKEHWIA
MaTepunasibHOro YroslOBHOrO 3aKoHa, @ Tak)Xe MOryT ObiTb UCMO/Ib30BaHbI NP



pernamMeHTaunm obLeCcTBEHHbIX OTHOLLIEHUW B LLeNsaX NPeonosIEHNS KONN3NN Mexay
HOPMaMK 3aKOHOB. ABTOP TakK>Xe corsawaeTtcsa ¢ nosuumen N.N. Ky3sHeuoBa,
rnoayvyepkKnBas, 4To YrosioBHO-NPaBOBbIe Npe3yMnumm JEeNCTBYIOT Ha BCeX CTaaAnsax
NMpaBoONpPMMEHNUTESIbHON AeATeNIbHOCTN, CNocobCTBYSA ee 3PPEKTUBHOCTIU, NPEO[OSTIEHNIO
NMPOTUBOPEYNIA 3aKOHOAATENbLCTBA B NnpoLecce npasonpumMmeHeHuns. lemuH A.B.
OTMe4aeT, YTO HeonpeneseHHOCTb B HAaJIOrOBOM MNpaBe npeonosieBaeTCs pasinyHbIMU
cnocobamu, B HaCTHOCTU, Ba)KHeNLIee 3HaYeHe nMmeeT 3akpeneHHasa B N. 7 cT. 3 HK PO
«KOJIJIN3NOHHAsA HOPMa-Npe3yMnumnsa» 0 TOJIKOBAaHUN B NOJIb3Y HasIOronJjaTesibLNKOB
HeYyCTPaHNMbIX COMHEHUN, MPOTUBOPEYUA N HEACHOCTEN aKTOB 3aKOHO4ATe/IbCTBA O
Hasnorax u cbopax.

ABTOp Ha3blBaeT AaHHYO NPEe3yMNUMI0 «Npe3yMnunen NnpaBoTbl HasloronaaTenblnKa»,
O[HAaKO B HayKe OHa W3BECTHa NoA APYrMM MMEHEM - «Npe3yMnuns 4obpocoBeCcTHOCTH
HanoronsaTenblwmka». iccnenosaTtesib CHUTAET, YTO NPe3yMnuns NpaBoThl ABNSETCSH
CaMOCTOSTEs/IbHOW MO OTHOLWIEHMIO K Npe3yMnumnm obpocoBecTHOCTU. Ha Haw B3rnsag,
Kak cnenyeT n3 cyaebHbix aktoB KC PO n BAC PO, HeobxoamMo npm3HaTb, 4TO
«npe3yMnumnsa 0obpocoBeCTHOCTU» ABNSAETCA MHOMOACNeKTHbIM ABEeHUeM, rge
«Mpe3yMnums npasoTbl» BbICTyNaeT B Ka4eCTBe O4HOIM0 N3 COCTaBHbIX KOMMOHEHTOB.
NMpuMmeHeHne npesymnunmn, yctaHosneHHon n. 7 cT. 3 HK PO, nonxxHo 6biTb
obycnosneHo, nNo MHeHUtO leMnHa A.B., HeyCTpaHMMbIM XapaKTEPOM HEACHOCTEN U
NMPOTUBOPEYNIA B NICTOYHUKE HaJIOrOBOro rnpasa. HeycTpaHuUMbIM XapakKTep O03Ha4yaeT, 4To
rnpPaBoOBY HeonpeneneHHoOCTb MOXXHO YCTPAHUTb TOJIbKO NMyTEeM BHECEHUSA U3MEHEHUN B
3aKoHOO4aTeNnbLCTBO. IHOM noaxon B OTHOLLIEHUM BOMpoca 06 MCNO/Ib30BaHNM NPaBOBbIX
npe3yMnuuin B Ka4yecTBe CpeacTB NpeoaoseHnsa npobesioB B 3aKOHOAATENIbCTBE MOXXHO
HaNTN B uccnengoBaHum HukntawmHonm H.A. o ee MHEHUIO, 0OAHUM N3 OCHOBHbIX
pasanyun Mmexay pukunaMmm n npesymnunamm asnsaetca Q@yHKLMOHa NpaBoBbIX
PUKLUMIN, KOTOPbIE BbIMOJHAT PYHKLUIO NPeoaosieHNs HeonpeaeneHHOCTU, Kak
rMPaBnJo, HE XapaKTepHYyo ans npesymnunn. WcknrovdeHne cocTaBnsoT TONIbKO
haKTMYECKN HEOMPOBEPKMUMbIE NPE3yMMNLUNN, KOTOPbIE MO CBOEW npupone Hanbonee
NpnbAnXeHbl K PUKLUAM.

BbllweyKa3aHHble NOAX0Obl K POJIN MPaBOBbIX MPe3yMnuuin B npeoagoseHnn npobenos B
3aKOHO4aTeNbCTBE MMEIDT NMPaBo Ha CylecTBoBaHMe. KpoMe TOro, rno HawemMy MHeHUIo,
MHOIMe N3 BbllLUeNnepeynCciNeHHbIX TOYEK 3peHnNs BNosiHe 060CHOBaHbI 1 COOTBETCTBYIOT
CYLWHOCTM NPaBOBbIX NPe3yMnumun, He NpeTeHays Ha paclunpeHme nx normnkKo-
topmngnyeckon npmpodbl. Ong obocHoBaHMA COBCTBEHHOM TOYKN 3PEHUS Ha
MOCTaBJIEHHbIN BOMPOC Mbl ByaeM NCXOAUTb M3 TOro, 4TO NpaBoBas Npe3ymnumns
npencrtaBnseT cobon NpeanosioXeHne, MMeLme NpaBoBoe 3Ha4YeHne, NPAMO NIn



KOCBEHHO 3aKpernJieHHoe B HoOpMax npaga, U AeACTBYoLLee BHe 3aBUCMMOCTU OT BOIU
cyda W NHbIX UL, NPX HAacTyMNJIeHUW onpeaeneHHbIX B HelM 06CToATeNbLCTB (CBONCTBO
NMNEePaTUBHOCTM NPaABOBbIX Npe3yMnuunin) ™" NHbIMM cnoBamMun, NPaBoONpUMEHUTENEM
[OJIKHbI 6bITb MCMOMIb30BaHbl HE TOJILKO T€ NPe3yMnunm, KoTopblie NPsSIMO yCTaHOBJIEHbI
B 3aKOHE, HO 1 Te, KOTOpble BbIBOASATCA M3 CMblOJ1a 3aKOHa, NMpaBa, a Tak>XXe OTHOLLUEeHUN,
COCTaBAWMX NMpeamMeT perynpoBaHms chepbl 3aKoHogaTeNbCcTBa. Kak Noka3biBaeT
NpakTUKa, AaHHble MPe3yMnumMn Tak UM MHAYe NoJly4aloT CBOE 3aKpenJsieHne B TEeKCTe
NpPaBOBbIX HOPM UK B CyAebHOM NpakTUKe, MO3TOMY, Mbl CHUTAEM, YTO PUCK
«MPUOYMbIBAHNS» HOBbIX, HE OCHOBAHHbIX Ha NMPaBOBOM MaTepuase, Npe3yMrumi
ABNAETCA MUHUMAIbHbIM.

Mpn 3TOM, MO HaweMy MHEHUIO, BOMPOC O CBONCTBE MMMEPATUBHOCTU NPaBOBbIX
npe3yMnunin He aBAeTCH OAHO3HAYHbIM B CBETE TOro, 4YTO NMPUMEHEHME HOPM rMpasa, B
TOM 4Yuncne Tex, KoTopble cogep>xaT B cebe npaBoBytO Npe3yMnuunto, 3aBUCAT, B TOM
yucne, oT JINYHOCTN KOHKPETHOro npasonpuMmeHnTens. Tem He MeHee, B ngeasne
npaBonMpMMeHUTEesIb BO BCEX CllyHaax 0b653aH NCXoonTb U3 OENCTBUSA KaK NPAMO
npenyCcMOTPEHHbIX 3aKOHOM MNpe3yMnumnn, Tak U Tex, KOTopble MOryT c/flefoBaTb U3
cofep>XaHns NpaBoOBbIX HOPM KOCBEHHO, YTO He BCerja nMeeTt MecTo, Hanpumep, B
cynebHom npakTuke.

MOCKOJIbKY CyLWleCTBOBaHME NPaBoOBOM NMpe3yMnumn MoxeT OblTb BbiIBEAEHO U3
cofep>XaHus NpaBoOBbIX HOPM, U OHa MOXXeT BbITb HernocpeaCTBEHHO NMPUMEHEHA K
npobnemMHbIM (HeyperyampoBaHHbIM) MPaBOOTHOLLUEHUAM, NO HaWleMy MHEHWIO, NpaBoBas
npesymnuna asngetcs bonee rmbkum cpeacTsoM npeonoseHns npobesos B
3aKOHOLATEeNbCTBE, YEM aHANOrnsa 3akoHa. NpaBoBble Npe3yMnunm No3BoNsoT
n3be>xaTb MNONUCKA CXOOHbIX C pacCMaTPMBAEMON IOPUANYECKON CUTyaunen akTNYeCcKmnx
006CTOATENbCTB, YPEerympoBaHHbIX UHBIMW HOpMaMK nNpasa, obpalleHns K HopMaMm
Apyrux oTpacnen 3akoHofaTeNbCTBa U, B Cly4ae HeobxoomnmocTun, cybcmanapHoro nx
npUMeHeHus.

B oTAn4me oT ncnosb3oBaHUA NPaBoOBOW NPe3yMnunm, npsaMoe yperyampoBaHue
OTHOLIEHUN NPW MOMOLLN HOPMbI NpaBa O0J/IXKHO NMPUBECTU K nKBuagauum npobena B
3aKoHoZaTenbCcTBe. Kak 6b1s10 yKa3aHo Bbille, NpaBoBas Npe3yMnumsa BbiCTynaeT TOJIbKO
B Ka4yecTBe cpeacTBa npeononeHusa npobena. Cam xe npoben npm 3ToM oCTaeTCH B
3aKoHoOaTesIbCTBE N BOMPOC 06 ero ycTpaHeHUn He CHMMaeTCcs. B KadyecTBe HarnsagHoro
rnpuMepa Mbl MOXKEM PacCMOTpPETb NnosioXeHnsa depepasibHOro 3akoHa oT 26.10.2002 Ne
127-93 «O HecocTOATENbHOCTU (BaHKpOTCTBE)» (Oanee - 3aKoH 0 BaHKPOTCTBE),
Kacawwumecs npeacTassieHUs MHTEePeCcoB YH4aCTHUKOB (yupeauTtenen) LO/MKHUKA B
pamMKax gesna o ero 6baHKpoTCTBe.



CornacHo cT. 2 3akOoHa 0 6aHKpPOTCTBE NpeacTaBuTesnb yypeantenen (y4acTHUKOB)
OOJDKHUKA - 3TO NpeacenaTesib CoBeTa ANPEKTOPOB UM MHOMO aHANI0OrNYHOI O
KoJIJIernasibHOro opraHa ynpasnaeHusa go/»KHuUKa, nmbo nmuo, nsbpaHHoe coBeToMm
ONPEKTOPOB UM MHBbIM @aHANIOMNYHbIM KOJIJIer MasibHbIM OPraHOM yrpaB/ieHUs A0JIKHUKA,
nmbo nnuo, n3bpaHHoe yypeanTenamm (y4acTHMKaMU) OO/HKHUKA A8 NpeacTaBieHns
NX 3aKOHHbIX NHTEPECOB NPV NMPOBeAEeHNN NpoLenyp, NPUMEHSAEMbIX B AeNne 0
baHKpoTCTBE.

YyuTbiBasi, 4TO Hambosniee pacnpocTpaHeHHO POPMON OpraHM3aLnm PULANYECKOrO
nnua B Poccuinckon depepaumn anseTcs obLecTBO C OrpaHUYeHHOMN
OTBETCTBEHHOCTbIO C MPOCTOW CTPYKTYPOW yrnpaBsieHUs, Mbl ByieM pyKOBOACTBOBATLCS
nocsieqHUM onpeneneHnem rnpeacTaBuUTenst y4acTHUKOB (ydypeauTenein) OO/HKHMKaA, T.€.
Lo, KoTopoe 6b1s10 n3bpaHo y4acTHUKaMK (yYpeanTensmMmn) ans npeactaBieHns CBOuX
NHTepecoB B Aene 0 6aHKPOTCTBE A0J/IKHMKA. Mpn 3ToM 3akoH 0 BaHKPOTCTBE He
COLEPXUT HOPM, PeryanpyoLmx nopsaok n3bpaHus y4acTHUKaMM CBOEro
npencTaBMTeNsS.

OaHako 3aKoH 0 6BaHKPOTCTBE yCTaHaBAMBAET, YTO MMEHHO NPeACTaBUTENb Y4aCTHMKOB
NOJIDKHUKA ABNISETCS NINLIOM, YYaCTBYOLWMM B apbuTpa>kHOM npouecce no geny o
6aHKPOTCTBE, N MMEET BCe BbITEKAOLLME U3 3TOro CTaTyCa NpaBa, B TOM 4uce,
«MUHMUMaNIbHOE» NPaBO Ha 03HaKOMJIeHMe C MaTepuanamu gena. Micxoas ms
BbILLEN3JI0XKEHHOI0, MOXKHO CAesNaTb BbIBOA O TOM, 4TO n3bpaHme npeancraBnTens
Y4aCTHUKOB peryampyeTcs obwmmm HopMaMm KOpnopaTUBHOIO 3aKoHoAaTeNbCTBa (B
HaweM cnydae, PegepanbHOro 3akoHa ot 08.02.1998 Ne 14-P3 «06 obuiecTBax C
OrpaHNYeHHON OTBETCTBEHHOCTbLIO»), KOTOPbLIM YCTaHOBJIEHA NMpoueaypa NPUHATUS
onpenensaoWwmnx gna Xxo3aMCTBEHHOro oblecTBa peweHnin Ha obuiem cobpaHum
Y4aCTHMKOB AaHHoOro obuwectsa 601bLWNHCTBOM FOJ10COB.

B cBA3M C 3TWUM, MOXXHO rOBOPUTb O TOM, YTO 3aKOHOLATENIbCTBO, B YaCTHOCTU, 3aKOH O
DaHKpPOTCTBE, NCXOOAUT U3 NpuHUKNa «obluiero gena» («obLero cornacusa») npu
MNPUHATUN peLUeHUN y4acTHUKaMU (B6ONbLLUMHCTBOM Y4YaCTHUKOB) XO35IMCTBEHHOIO
obuiecTBa, BANAKOLWNX HA ero AesaTeslbHOCTb. OQHAKO eCc/iv Mbl MOCMOTPUM Ha CUTyauuio,
Korga B obLwecTse y4aCcTHUKaMN SBASIOTCA TONbKO ABa YenoBeKa, 0ANH U3 KOTOPbIX (K
npuMepy, C MeHbLUEen A0NeN B yCTaBHOM KanuTtane) 6bi1 akTU4eCckn oTCTPpaHeH OT
y4acTunsa B CBA3U C KOPMOPATUBHbLIM KOH(JINKTOM, M OH He corflaceH ¢ 6aHKPOTCTBOM
cBoero obuiecTsa, To B JaHHOM c/lyyae nocsienHun byneT nuweH npasa NnpencrtaBnsaTb U
3aWMLLaTL CBOU UHTepechl B aene 0 6aHKPOTCTBE, MOCKOJIbKY OH He ABJIAeTCSA NULOM,
y4acTBYWOLWMM B gesie nan B apbutpa>kHoM npouecce o 6aHKpPOTCTBe, U He obnagaeT
NPUCYLLMMUN YKa3aHHbIM MnpoLueccyasibHbiM cTaTycaM rnpaBaMmu.



B TakoMm cny4ae apbuTpakHblie cyabl, POpMasibHO MPUMEHAS HOPMbl 3aKOHa O
OaHKPOTCTBE, OTKA3bIBAOT YHAaCTHUKY AaXKe B 03HAKOMJIEHUW C MaTepuasamMn gena, 4To,
6e3yCc/n0BHO, MPMBOAUNT K HAaPYLLEHNIO 3aKOHHbIX MHTEPECOB Y4acTHUKa obwecTsa. Mo
HaweMmy MHeHuto, B 3aKoHe 0 6aHKpoTCcTBE nMeeTcsa npoben, CBA3aHHbLIN C OTCYTCTBMEM
peryninpoBaHns OTHOLUEHUA MO Y4aCTUIO YH4aCTHMUKOB AOJIKHMKA B Aefie 0 ero
DaHKPOTCTBE NPU HAINYNN KOPMOPATUBHOIMO KOH(P/IMKTA. TEM HE MeHee, CJI0XKHO
CKa3aTb, YTO 3aKoHOoOaTesNb BOOOLLE HE YYNTbIBAET BO3MOXKHOCTb HaN4nNs B
X035INCTBEHHOM 06LLEeCTBE KOPMOPAaTUBHOIO KOHIMKTa Aaxke NMpu Haan4Yum npuHumna
«obuwero gena». 4pKMM NpMMEpPoOM SABASETCA CreunasbHOe peryanpoBaHmne
pPacCMOTpPEHUS KOPNOPaTUBHbLIX KOHPIMKTOB apbuTparkHbiM cyaom (rnasa 28.1 AMNK PO).
BmecTe c TeM, KaK Mbl yKa3bliBain paHee, 3aKOHOM 0 BaHKpOTCTBe npouenypa nibpaHus
npeacTtaBuTens y4aCTHUKOB OOJIKHUKA He yperyanmpoBaHa, 4To, No HalleMy MHEHUIo,
haeT cyny HeKkoe rnoJsie Asa Cygenckoro yCMoTpeHus. B cBA3M € 3TUM, Mbl CHUTAEM, HTO
npuHUMN «obLiero gena», y4MTbiBae€MbI 3aKOHO4ATE/IbCTBOM, NO3BOJISET TaKXe
rOBOPUTbL O HaNM4YuUM B 3aKoHe 0 BaHKPOTCTBE NPEe3yMnuum oTCyTCTBUSA B obuiecTBe
(nnbo cpeann 6ONbLUNHCTBA €ro y4aCTHMKOB) KOH(JIMKTa B OTHOLLIEHUN Bonpoca 06
n3bpaHun NpeacTtaBuTens y4aCTHUKOB OOJIKHMKA 018 NpeacTaB/ieHns NHTepecoB B
nene o 6aHKpoOTCTBE (Aanee - NpPe3yMnumnusa oTCyTCTBMA KOHMANKTA). Y4nTbiBas
MpPaBOBYIO NPMPOAY AaHHOW NMpe3yMnuun, cnegyeTt 3aMeTuTb, 4TOo oHa obnapaeT
CBOMCTBOM MMMEPaTUBHOCTHN, 4TO, B CBOIO o4epenb, A0JIKHO 0653aTb cya
PYKOBOACTBOBATbLCA €10 NMpK paccMoTpeHumn toboro Bonpoca, CBA3aHHOIMo C
HernocpencTBEHHbIM y4acTueM B fesie 0 6BaHKPOTCTBE A0JIKHMKA ero y4acTHMKA
(yupegoutens). B cBa3n € 3TUM, He cTouT 3abbiBaTb 06 04HOM M3 rNaBHENLLNX CBOWUCTB
MpPaBOBOM Npe3yMnumun, NCXoaswem n3 bnonorm4eckon Nnpupoabl, - NnpasoBas
npe3symMnuunsa no cBoen cyTu onpoBepxxmnma. OnpoBep>xxeHue npesymMmnumnum oTCyTCTBUS
KOH(INKTa CBUAETENLCTBYET 0 HaNM4YmMm B obuiecTBe-a40J/KHUKE KOPrNopaTUBHOMO
KOH(JIMKTa 1, cnefoBaTesibHO, CTaBUT BOMPOC O 3allMTe rnpas U MHTepecoB YY4acTHUKA
haHHoro obuiecTBa B gesie o baHkpoTcTBe. TakmMm obpasom, obpallieHmne y4acTHUKA
HenocpencTBEHHO K cyay € npockbon, K npumepy, 06 03HaKOMNEHUN C MaTepunaiamu
Aena v n3noxxeHmem hakTn4ecknx obCToaTeNbCTB O HANIMYUN KOPMOPAaTUBHOIO
KOH(JIMKTa C NPUIOXKEeHNEM 0Ka3aTeNbCTB, NOATBEPXAAOLWMNX AaHHbIe
obcToATENbCTBA, ABAAETCSA NMPAMbIM OMPOBEPXKEHNEM MPE3yMMLUN.

NMockonbky cTaTben 40 ApbuTpa>KHOro NpoueccyasnbHOro kogekca PO (nanee - AMK PO)
K InlaMm, y4aCcTBYOLWNM B fiefle, OTHEeCeHbl 3aBUTEeNIN N 3anHTepeCcoBaHHbIe nua no
nenam o baHKPOTCTBE, @ TakKXe MOJZIOXKEHNS O TOM, YTO TO Aesla O HECOCTOATESNIbHOCTM
(baHKpOTCTBE) paccMaTpumBalOTCA apbuTpa>kHbIM Cy40M MO NMpaBuiam,
npenycmoTpeHHbIM AlMNK P®, ¢ 0cobeHHOCTAMU, YCTAHOBNEHHbLIMM 3aKOHOM O



baHkpoTCcTBe (CT. 223 AlNK P®), B HbIHELLIHNX YCI0BUSAX BO3MOXXHOCTU NMPUMEHEHUS
apbuTpa>KHbIMX CyAaMn aHaNOrMM 3aKoHa N aHasIorMM NpaBa B NpoLeccyasibHbiX
rnpaBooTHoLWeEHUAX (4. 5 cT. 3 AMK P®) cneanyeT caenaThb BbIBOLA O BO3SMOXXHOCTU A0OMNYCKa
ydypeanTtenen (y4aCTHUKOB) OO0/DKHUKA ANS y4acTusa B Aene o 6aHKpOTCTBE NPU HaAn4ymm
KOpPNopaTUBHOI0 KOH(JIMKTa B 0bLecTBE U ONPOBEP>XKEHUN npe3ymnuun ob ero
OTCyTCTBUWU. NIX NpoueccyasibHbI CTAaTyC, N0 HalLEMY MHEHUIO, MOXKET ObITb onpenesieH
KaK 3auHTepecoBaHHbIe nua.

AHanorn4HbeiMm obpasom MoxxeT bbITb onpeaesieHa N NCNoJib30BaHa NPe3yMnuuns
ODENCTBUA KOMUTETA KPeAUTOPOB B MHTEpPEeCcax BCEX KOHKYPCHbIX KPpeanTopoB
OO/KHUKA. 10 CyTn, KOMUTET KPeanTopoB n3bmpaeTca KOHKYPCHbIMU KpeanTopamMn ans
TOro, 4Tobbl OTCTPaHUTbL UX OT y4acTuda B gene o baHkpoTCcTBe. [lenaeTcs 3T0
YMbIWNEHHO MbO C Lesibio SKOHOMUN BPEMEHN - BONPOC MHOMO poda. TeMm He MeHee,
KOMUTET KPeanToOpOB CoCpenoTadmBaeT B CBOUX PyKaxX NpakKTUYECKN BCe NPaBOMOYNSA Mo
pa3peLlleHnto TeEKYLLNX BONPOCOB BaHKPOTCTBA AO/MKHUKA U PAaKTUYECKN OCYyLLeCcTBAsSET
KOHTPOJIbHblE (DYHKLNN B OTHOLLEHUN AENCTBUN KOHKYPCHOMO ynpaBastoLwero. 3akKoH 0
DaHKPOTCTBE HE COAEPXKUT YKa3aHUA Ha He0bXoAMMOCTb NpeaBapuTesibHOro
ocnapmBaHUA Ka>K[4oro wara KOHKYpPCHOro ynpasasiouwero, ogobpeHHOro KoMmMtTeTom
KpeaounTopos, AJ19 OCrapuBaHNS UTOrOBOro AENCTBUSA, MPUYNHSAIOLWEro Bpen KOHKYPCHbIM
KpeaonTopaM. 3aKOHOM 0 BaHKPOTCTBE AaHHAA CUTyauUKns B MPUHLUMUNE HE yperyanpoBaHa
B OOJIKHOWN CTeneHn. B cBA3M C 3TUM Ha NpakKTUKe Cydbl OTKa3blBalOT B YA0BJETBOPEHUM
»anobbl KOHKYPCHOro KpeauTopa Ha AeNCTBUSA KOHKYPCHOMO YNpaBAsoLWEero B CBA3n C
TeM, 4TO TaKUM KpeanTopoM He 0b6>xasnoBasncb NMbo peleHne KoMmTeTa KpeamTopos,
onocpeaytoLiee 0eENCTBMA KOHKYPCHOMO ynpasasowero, 1mbo nHoe npeguecTeytouiee
3TOMY AencTBue (MHBEeHTapu3aumsa nMmyllecTsa, ero oueHka u 1.rn.). B gaHHoM cBeTe
KJlaCCNYECKUM NPUMEPOM MOXXHO Ha3BaTb OCNapuBaHNE KOHKYPCHbLIM KPpeanTopoMm
TOProB Mo npoga)xe nMyLiectsa 4OJKHUKA, MPOBOANMBbIX KOHKYPCHbLIM YNPaBASoLWnNMm,
nopsaoK N yCoBUS KOTOpPbIX 6binn 04obpeHbl KOMNTETOM KpeauTopos.

icnonb3oBaHMe BblLLEHA3BAHHOW NPEe3yMrnLuun NO3BOASET CAeNaTh BbIBOL O TOM, YTO
npw ee oNnpoBeEP>XEeHUN KOHKYPCHbIE KpeanTopbl BripaBe ob>xanosaTb Ntoboe aencreme
KOMUTETa KpeanTopoB NMbo OencTBUS KOHKYPCHOro ynpasnstouwero, ogobpeHHble
KOMUTETOM KPeauTopoB, HauyMHasa c loboro MoMeHTa UX peanm3aunm, He coBepLlasi npu
3TOM HUKAKUX NMpeaBapuTesibHbIX 4EeNCTBUN, MOCKOJIbKY OHU (PaKTUYECKN OTCTPaHEHbI
OT yYacTua B Aenie o 6aHKPOTCTBE M HE MOTyT (M He AOJIKHbI B CUJTY BbllLeyKa3aHHOMN
npesyMmnuumn) cneanTb 3a AeNCTBUAMU KOMUTETa KpeanuTopos. B npnBeeHHOM HaMu
npumepe HenobpoCoBECTHOCTb AENCTBUA KOMUTETA KPeAUTOPOB, YCTAaHOBJIEHHAs B
paMkax 06ocobneHHOro cnopa rno 3asBJIEHNIO KpeanuTopa 0 NPU3HaHNK TOProB Nno



NpoAake MMYLLEeCTBa A0/KHUKA HeAeNCTBUTEsIbHbIMU, He MO3BOJISeT CyAy OTKa3aThb B
YIOBIETBOPEHUN AAHHOMO 3a51BJIEHUSA, CCbIJIAACh Ha OTCYTCTBUE NpeBapuUTesibHOro
06>kasioBaHNSA OLIEHKM UMYLLIECTBA, PEe3Y/IbTAaTOB ero MHBEeHTapu3auum, pelueHus
KOMUTETA KPeOMTOPOB N AENCTBUA KOHKYPCHOI0O yrnpaBaatoLLero.

Cnepnyet 3aMeTUTb, YTO NPUMEHEHMEe NPaBOBbIX Npe3yMnunin (B TOM 4Ynucie, NpsmMo He
MOMMEHOBAHHbLIX B 3aKoHOA4AaTesNbCTBE) B 60NLLUMHCTBE C/ly4YaeB He Bbi3biBAaeT CMOPOB B
cynebHom npakTuke, B OTAIM4YME, HanpuMep, OT aHa0rnMm 3akoHa. B maHHOM ciiy4ae peyb
He ngeT 0 3aKoHo4aTes/IbHO YCTAaHOBJIEHHbIX YCNOBUAX NMPUMeEHEeHNSA aHanorun. OgHnm
N3 OCTPbIX BOMPOCOB aHAaIOr M ABJIAETCHA ee NpuMeHeHune B ciyyae, ecim
3aKOHO4aTesIbCTBO NPSAMO He yCTaHaB/IMBAeT BO3MOXHOCTb €e NCMOJIb30BaHNs npu
PacCMOTPEHUN TEX NN UHbIX MPaBOOTHOLWEHMN. Mo obwemMy npaBuay, oTCyTCTBUE B
3aKOHO4aTeNIbCTBE HOPM O BO3MOXXHOCTU MPUMEHEHUSA aHalorMn B MPaBOOTHOLLEHUSAX,
yperyampoBaHHbIX TaKUM 3aKOHOL4ATE/IbCTBOM, HE NPenATCTBYET NUCMOJIb30BaHUIO
aHaornm Ons paspelleHnsa cnopa, BblTeKalLwero n3 AaHHbIX NpaBooOTHOWeE- HUN ™ ™.
OOHaKO Ha NpaKTUKe BO3HMKAET BOMNPOC O BO3MOXKHOCTU NMPUMEHEHUSA aHanormm B
3aKoHopaTesIbCTBe 0 BAaHKPOTCTBE, NOCKOJIbKY 3aKOH 0 6aHKPOTCTBE HE COOAEPKUT
MOJIOXXEHUWN O BO3MOXXHOCTM €e UCMNOoJIb30BaHMA BoobLe. ApKUM npuMmepom aBNSeTCS
CUTyauuns, B KOTOpOW yypeauTesnb (y4aCTHUK) OO/DKHUKA HaMepeBaeTCs YyAO0BIETBOPUTb
TpeboBaHMA BCEX €ro KpeanTopoB B paMKax npouenypbl HabnwogeHns. 3aKOHOM 0
BaHKpOTCTBE NpeayCcMOTpPeHa BO3MOXXHOCTb A1 AAaHHOMo iMua NOracuTb TOJIbKO
TpeboBaHMA No obsA3aTesibHbIM NMaaTexxam (cT. 71.1 3akoHa 0 bBaHKpPOTCTBE), B TO BpeEMS
KakK B npouenype BHeLWHero yrnpaBieHna n KOHKYPCHOIro Npon3BoACcTBa y4YpeanTenb
(YH4aCTHUK) OO/KHMKa BNpaBe UCMOJIHUTL 3a Hero obsa3aTenbLCTBa Nnepen BCeMu
KpeanTopamm (cT. 113, 125, 129.1 3akoHa 0 6aHKpPOTCTBE).

B CBA3M C OTCYTCTBMEM YKA3aHUA Ha BO3SMOXXHOCTb NMPUMEHeHNA aHaioruy 3aKoHa B
cynebHom npakTukKe CN0XXNA0Ch ABa NPSMO MPOTUBOMOJIOXKHbIX APYr APYry noaxona B
OTHOLUEHUN BbileonucaHHonm cntyaummn. CoriacHo nepsoMy noaxony rnpaswuia ct. 113
3akoHa 0 6aHKpoOTCTBE MOryT ObITb MPUMEHEHBI B Npoueaype HabngeHnsa no aHaaornm
3aKOHa B COBOKYMHOCTW C noJsioxeHnsamun cT. 313 N'K PO, npumeHAaemMon C y4eTOM
cneundunkn, onpegeneHHonm 3akoHoM o baHKpoTCcTBE. BTOpO nogxoa npeanosaraert,
4yTO NpaBuna CT. 113 3akoHa 0 6BaHKPOTCTBE He noasiexxaT NPMMEHEHUIO B Npoueaype
HabngeHns, NOCKONbKY 3aKoHOA4aTEe b CneumasbHO yKa3asa Ha BO3MOXXHOCTb
noralweHns B YKasaHHOM npouenype ToNbKO 3a40/IKEHHOCTU Mo oba3aTeNbHbIM
rnjate)am, a NpuMeHeHne aHasZIorMm 3aKoHa He NpefnycMoTpeHOo B 3aKoHe O
baHkpoTcTBeE. [T03TOMY NOPON MPUMEHEHME aHAIOMMK 3aKOHa He aBAAeTCs A9 Cy40B
CTOJIb O4EBNOHBbIM BapMaHTOM pa3peLlleHns npaMmo HeyperympoBaHHOroO



3aKOHOOaTe/IbCTBOM Clly4aA.

TeM He MeHee, cnefyeT OroBOPUTbLCS, YTO MPU MCNOJSIb30BAHNM NPaBOBON MPe3yMnuunm B
KayecTBe CpeAcTBa Onsa npeofoseHnsa npobena B 3aKOHOAATENLCTBE ANA CyAa AOJIKHO
6bITb O4EBUAHBLIM KakK Hasinyne AaHHOW NPaBOBOW Npe3yMnuuu, Tak U Hanandme npobena
B 3aKOHO4aTeNbCTBE, KOTOPLIN Heobxoanmo npeogoneTtb. OaHako, Kak 6blJ10 MoKa3aHo
BbilLe, POpMasibHOE NMPUMEHEeHNe 3aKOHO4aTeNIbCTBA B HEKOTOPbLIX C/ly4asx Mo3BosseT
KOHCTaTMpPOBaTb OTCyTCTBME npobena. Takmum obpa3om, N0 HaeMy MHEHUIO, MPaBOBbIE
npesyMmnuum MoryT 6biTb NCMOJIb30BaHbl B Ka4ecTBe 3P PEKTUBHbLIX CPEACTB
npeonosneHnsa NnpobenoB B 3aKOHOAATENLCTBE, U MNP 3TOM OHU UMEKT CaMOCTOoATENIbHOEe
3HayeHue. NMpaBoBble Npe3yMnunm MoryT 6biTb YCNELIHO UCMOJ/Ib30BaHbl B HacTosLWee
BpeMS [0 HernocpeacTBEHHOro yCTPaHeHUs BbIABNIEHHOro Nnpobena B 3aKOHOAATENbCTBE,
NX MPMMEHEeHWe, KaK NMpaBuno, He Bbi3bIBAa€T COMHEHME Y MPaBONMPMMEHUTENIbHbIX
OpraHos.

Bonpoc o ponn npaBoBbIX NPe3yMnumnin B 4ENCTBYIOWLEM MeXaHU3Me NpaBoOBOro
perynmpoBaHus C HeaaBHUX NOP NepecTas NMeTb OAHO3HAYHOe pelleHne. B HeKoTopbIX
paboTax y4eHbIX AOPEBOJIIOLMOHHON U COBETCKOM POCCMM OTMeYanocCh, 4TO NpaBoOBbIE
npesymMmnunm obnagatoT «MOryLecTBeHHON cnnon B 061acTm npaBa» BXOAAT B 4OrMy
rnpaBa Kak OAWH N3 ee OCHOBHbIX 3JIEMEHTOB M HE HaMNpaBJ/lIEHbl HA PeLleHne TOJIbKO
rnpoueccyasibHbIX BOMNPOCOB, HO elle N MaTepunasibHO-NpaBoBbiX. OQHAKO pacKpbITUE 3TON
«KMOryLwecTBEHHON CUNbI» BO BCEW €€ MOJIHOTE, KakK NpaBuio, 0OCTaBasioCb 3a Kagpom
nccnenoBaHus.

B 60onbWINMHCTBE C/ly4HaeB CNOPbl O POSIN MPAaBOBbLIX MPe3yMNUUA B 4ENCTBYIOWLEM
MexaHWU3Me NMpPaBOBOro peryjampoBaHnUsa BO3HUKAIOT B MJIOCKOCTU OTHECEHUSA NX K
TEXHUKO-IOPUANYECKUM KaTeropusam, rge OCHOBHOE Ha3Ha4YeHme rnpaBoBbIX NMpe3yMnuynmn
CBOOUTCSA K pacnpeneneHmnto bpemeHn noKasbiBaHNA N BOCMOJIHEHMNIO HEAOCTAOLWMNX B
rnpaBoBOW MoLeNnun puandecknx paktoB. TeM He MeHee, B nocsiegHee BpeMs O4HUM U3
HanpasJIeHN B UCCNefoBaHUW NMPaBoOBbIX MPe3yMnunin ABAAKTCA MOMbITKUA PacCMOTPeETb
noTeHuuan npasoBbIX npesyMmnunin beiTb cpeacTsamm |[cnocobom) npeonoseHNs
npobenos B 3aKoHogaTeNnbLCTBe . Kakasa-nnbo cneunansHasa paboTa, nocBsALEeHHas
MOMCKY OTBETA Ha NOCTaBJIEHHbIN BbiLLE BOMNPOC, B HAaCTosLWee BpeMsa OTCYyTCTByeT. 3
nocnegHmnx paboT, KacaloLWNXCa A4AaHHON TeMbl, CTOUT 0CO6EHHO OTMETUTb MOHOIrpaduto
bynaesckoro b.A., ouccepTaunoHHble nccnegosaHnsa emuHa A.B., Ky3sHeuosoin O.A.° u
3yeBa O.I". Tak, b.A. bynaeBckumn paccy>xzgaeT 0 BO3MOXXHOCTU UCMOJIb30BaHNSA
MpaBoOBbIX NPEe3yMNunin Kak cpeacTB «ocoboro poga», KOTopble B COCTOSAHUN
NNKBUONPOBATb HEONPEeOeNeHHOCTN B NMpaBe, BbiI3BaHHble 0COOEHHOCTbLIO ABIEHUN,
BKJIlOYaeMbIX B MpaBOBOe MnoJie.



TakoBbIM SIBJIEHMEM BbICTYMNaEeT, HaNpMMep, BUHA, AOKa3aTb HaM4YMe UM oTCYyTCTBUE
KOTOPOW B MPaBOOTHOLLUEHNSX, BO3HMKAOLWMX N3 NPUYMHEHNS Bpeda, A0CTAaTOYHO
CJI0’KHO. IMEHHO B TaKOM KJItoYe Iopnanyeckme KOHCTPYKLMN, OCHOBAHHbIE
NpennonoXeHnsx, B TOM YUcCsie NpaBoBble NPe3yMnunmn, CrocobHbl «yCOBEPLLUEHCTBOBATh
npaBo, caenaTb ero 6osee NAACTUYHBLIM, NPUFOAHBLIM ANS 3PPHEKTUBHOIO
perynmpoBaHmns obLLeCcTBEHHbIX OTHOLIEHMA»" . OAHaKO NpaBOBble NpPe3yMnuumn
BbICTYNalT B Ka4YeCcTBe OonepaTMBHbIX CPeACTB BOCMNOJHEHUS NpobesnoB B
3aKOHOAATEeNbCTBE U AO0JIKHbI ObITb MCMNO/Ib30BaHbl TOJIbKO B MCKOYUTENbHbIX CllyYasnx
NOCTOJIbKY, MOCKOJIbKY BOCMOJIHEHME HA/INYECTBYOLWMX NpobenioB (HeonpeneneHHoOCTeR)
WHbIMWN CpeaCcTBaMM HEBO3MOXXHO. Mpe3yMnums cyllecTBOBaHNSA Kakon-n1Mbo HOpMbI B
3aKOHOAATeNbCTBE He A0MNYCKAeTCs, C/iefoBaTesIbHO, MPUMEHEHME NPaBOBbIX
npe3yMnuuin aAns BOCNOJHEHUS HeAOCTaOWMX NPaBOBbIX HOPM A0/IKHO UCKOYaTbCS.
FoBopsi 06 «UHbIX Npobenax B NpaBe», OJ1s1 KOTOPbIX OTCYTCTBYIOT CreymabHble
npaBuia BoCNosHeHUs, bynaeBcknin b.A. CTaBUT BOMNPOC O BO3MOXXHOCTW MCMOJIb30BaHMS
NMpPaBOBbIX NPE3YMMLUWIA AN NPeoaoseHns Takux npobenos.

Tem He MeHee, 06BbEKTUBHAA HEOOXOANMMOCTb B MPUMEHEHUM NPE3YyMMLUUN A0/HKHA
NPUBECTU K €e 3aKperJsieHnto B HOpMe npasBa U, TEM CaMbIM, K IMKBUAauum npobena. O
KakKnx MMeHHo «npobenax B NpaBe» FOBOPUT aBTOP HE SICHO, OAHAKO CTOMT OTMETUTb
NCMNOb3yEMbIA UM NPUMEP 3aKOHOAATEeNbCTBa 06 NHTeNNeKTyaslbHOM COBCTBEHHOCTH, B
KOTOPOM MpaBoOBble NPEe3yMNLUNM ABASIOTCA €CTECTBEHHbLIM 3/IEMEHTOM PEryamMpoBaHuns
NMPaBOOTHOLLUEHWNIA, BO3HMKAIOLWMX MO NOBOAY Pe3y/IbTaTOB MHTENIEKTYasIbHOWN
AeATEeNbHOCTY, a TakXXe MOryT 6bITb MCNOIb30BaHbl MPUW NOMbITKE YPEryJMpPoBaTh HOBbIE
NpaBoOTHOLWEHNA. CneayeT TakXXe COrflacMTbCS C BbllLeyKa3aHHOW TOYKOWN 3pEeHMNs O
TOM, 4TO NpPaBOBble NPE3yMMNLUUN He MOryT BblTb CpeacTBaMM BOCNOJIHEHUS NMpobenos B
3akoHopaTenbcTBe. Ky3HeuoBa O.A., B CBOIO 04epeb, CPaBHMBAET lOpuanyeckmne
hmKuMKM N NpaBoBblE NPe3yMMNLUUN N Ha3bIBAaET UX «OLHOMOPSAKOBbLIMU SABJIEHUSMU>» MO
OTHOLWEHUIO K Npobneme npeononeHns npobenos B 3akoHogaTenbCcTBe. U Te, n gpyrue,
No MHEHWIO aBTOpa, HarnpaBJieHbl Ha NpeoAosieHne NpobesioB B 3aKOHOAATENLCTBE,
«3KOHOMST» NPaBOBOE perysinpoBaHune (4To noa 3TUM Nnogpa3yMeBaeT aBTOP CKa3aTb
CJI0’KHO), YMPOLLAOT M YMEHbLUAOT HOPMAaTMBHO-NPAaBOBON MacCcmMB U CNy>XKaT criocobamm
NnpeonosieHns HeonpeneneHHOCTU B «lOPUONYECKOM BbiTes.

OOHaKO B CUJ1y CBOE 0COBON Posin N «HEeCTaHOAPTHbLIX CBONCTB» MPaBOBbIe
npesyMmnuunmn, Kak n ropugmnyeckmne GUKLMN, He MoryT 6biTb MOCTaB/IEHbI BPOBEHb C
«OCHOBHbIMW» HOPMaMW NpaBa, UMELLMMUN PEryanpytollee N oXpaHUTesIbHOe 3HaYeHune,
N UMEIOT MO OTHOLLIEHMIO K HAM BCMOMoraTesibHoe 3HavyeHune. 3yeB KO.I. B cBoel paboTe
YyTBEP)XXOAET, YTO NpaBOBble NPe3yMnLUun NCMob3yTCA He TOJIbKO B npoLecce



[O0Ka3blBaHWA, HO N COCOBCTBYIOT e4MHO0Bpa3HOMY MOHUMAHUIO MOJI0XKEHWIA
MaTepuasibHOro YroJlOBHOrO 3aKoHa, a Tak)Xe MOryT ObiTb UCMO/Ib30BaHbI NpuU
pernaMmeHTaumm obuwecTBeHHbIX OTHOLWIEHNN B LEeNSX NPeoaoNIEHNSA KOIN3NIA MEXAY
HOPMaMu 3aKOHOB. ABTOP Tak>Xe corsawaeTtcsa ¢ nosuumen N.N. KysHeuoBa,
noAYepKmBas, 4TO YrosioBHO-MpaBoOBbIe MPe3yMnunum enCcTBYOT Ha BCeX CTaansax
NnpaBoNpuMMeHUTEesSIbHON AesaATesIbHOCTU, cNocobCcTBYA ee 3(PPeKTUBHOCTU, NPeonosIeHUNIo
NPoOTMBOPEYNI 3aKOHOAATENbCTBA B Npouecce npasonpuMmeHeHns. demuH A.B.
OTMeYaeT, YTO HeornpeaesieHHOCTb B HAaJIOrOBOM MpaBe npeofosieBaeTCca pa3iMyHbIMU
cnocobamm, B HaCTHOCTM, BaXKHeNLLee 3Ha4YeHne nmeeT 3akpensaeHHaa B n. 7 cT. 3 HK PO
«KOJIJIN3NOHHAA HOPMa-Npe3yMnuma» 0 TOJIKOBaHWUN B MNOJ1b3Yy Hasloronsate bl nKoB
HeYyCTPaAHNMbIX COMHEHUI, MPOTUBOPEYNUA N HEACHOCTEN aKTOB 3aKOHO4ATeIbCTBA O
Hasnorax u cbopax.

ABTOp Ha3blBaeT OaHHYIO NPe3yMNumnio «npe3ymMnumnen NnpaBoTbl HasloronJaaTenblmnKa»,
O0[HaKO B HayKe OHa WU3BECTHa No4 APYrMM MMEHEM - «Npe3yMnumnsa 4obpocoBeCcTHOCTH
HanoronnaTtesnbWwmka». ccnepgoBaTesb CHUTAET, YTO NPE3yMMuUMA NPaBOThl ABNSETCA
CaMOCTOSATEs/IbHOW MO OTHOLWIEHMIO K Npe3yMnumnm nobpocoBecTHOCTU. Ha Haw B3rnag,
Kak cnepyeT u3 cynebHbix aktos KC PO n BAC PO, Heob6xoamMMo npm3HaTb, 4TO
«npe3yMnumnsa 0obpocoBeCTHOCTU» ABNSAETCA MHOMOACNeKTHbIM ABNEeHUeM, rge
«MNpe3yMnumsa npasoThl» BbICTyMNaeT B Ka4eCTBe O4HOM0 N3 COCTaBHbIX KOMMOHEHTOB.
NMpumeHeHne Npe3yMmnunn, yctaHosneHHon n. 7 cT. 3 HK PO, 0os>kKHO 6bITb
obycnoBneHo, No MHeHnto lemnHa A.B., HeyCTpPaHNMbIM XapaKTEPOM HESACHOCTEN U
NPOTUBOPEYUIN B UCTOYHNKE HANIOrOBOIro Npasa. HeyCcTpaHUMbIN XapaKTep O3HavaeT, 4To
MpaBoOBYIO HEOMPEAEeNEeHHOCTb MOXKHO YCTPAHUTb TOJIbKO NyTEM BHECEHUSA U3MEHEHUI B
3aKoHoOaTeNbCTBO. HOM noaxon B OTHOLWEHMM Bonpoca 06 NCnosib30BaHNM NPaBOBbIX
npesyMnunin B Ka4yecTBe CpeacTB NpeononeHmnsa npobesios B 3aKOHO4ATE/IbCTBE MOXXHO
HanTK B uccnepgosaHum HnkutawmHon H.A. 1o ee MHEHWNIO, OOHUM U3 OCHOBHbIX
pasnnymnnm Mmexay QUKLUaIMn U npesyMmnunamMm aenseTcs pyHKLMOHaN NpaBoBbIX
PUKLNIA, KOTOPbIE BbIMOJHAKT PYHKLUWIO NPEeoaosIeHNs HeONpeaeNeHHOCTH, Kak
NpaBwJI0, HE XapaKTEepHYIo Ans npe3yMmnunin. IcknrvYeHmne coCcTaBNAT TOJSIbKO
haKTNYeCKN HEONPOBEPXKMMbIE NPEe3yMMNuUnNM, KOTOPbIE MO CBOEN Npupoae Hanbonee
NpubAMXKeHbl K PUKLNAM.

BbllleyKa3aHHble NOoAX0Abl K PO NMPaBOBbIX NPe3yMnunii B npeonosieHnn npobenos B
3aKOHOOaTeNIbCTBE MMEKT NPaBo Ha cyulecTBoBaHMe. KpoMe Toro, no HalemMy MHEHMUIo,
MHOIMe 13 BblLLENEPEYNCSIEHHbIX TOYEK 3peHNs BNoJIHe 060CHOBaHbI U COOTBETCTBYIOT
CYLLHOCTW NPaBOBbIX NPE3yMnunun, He NpeTeHays Ha pacllnpeHne nx Jornko-
topuanyeckon npmpoabl. Ans o6ocHoBaHUS COBCTBEHHOM TOYKN 3PEHUSA Ha



NOCTaBJIEHHbI BOMNPOC Mbl ByaeM NCXOAUTb U3 TOro, 4TO NPaBoBas NPe3yMnuuns
npencTaBnsieT coboi NpeanosioXXeHne, UMetoLLe NPaBoOBOe 3HAaYeHMe, MPSIMO N
KOCBEHHO 3aKpenjeHHoe B HOpMax Npasa, U AeNCTBYOLEE BHE 3aBUCUMOCTN OT BOIU
cyda W NHbIX 1L, NPX HacTyMNJIeHUW onpeaeneHHbIX B HelM 06CToATeNbLCTB (CBONCTBO
NMNEePaTUBHOCTM NPaBOBbIX Npe3yMnumnin) ™" NHbIMM cnoBamMun, NpaBoONpUMEHUTENEM
J[OJ/KHbI 6bITb NCNOJIb30BaHbl HE TOJILKO Te MPe3yMnuun, KoTopble NPsiMO YCTaHOBJIEHbI
B 3aKOHE, HO 1 Te, KOTOpble BbIBOASATCS U3 CMbloJ1a 3aKOHa, NMpaBa, a Tak>Xe OTHOLUEHNN,
COCTaBASAOWMX NpeaMeT peryanpoBaHus cepbl 3aKkoHogaTeNbCTBa. Kak nokasbiBaeT
NpakTWKa, AaHHble NPe3yMnunmn Tak UM MHayve NosyvyaloT CBOE 3aKpernJsieHne B TEKCTe
NpPaBOBbIX HOPM UK B CyaebHO NpakTUKe, MO3TOMY, Mbl CYUTAEM, YTO PUCK
«NPUAYMbIBAHUA» HOBbIX, HE OCHOBAHHbIX Ha NMPaBOBOM MaTepurase, Npe3ymMmnuuin
ABNAETCA MUHUMAbHbIM.

Mpn 3TOM, MO HaweMy MHEeHUIo, BOMPOC 0 CBONCTBE MMMEPATUBHOCTU NPaBOBbIX
npesyMnuuin He aBNAeTCS O4HO3HAYHbIM B CBETE TOro, 4YTO NMPUMEHeHne HOpPM rnpasa, B
TOM 4ucse Tex, KoTopble coaep>xaT B cebe NpaBoOBYIO NMpe3yMnuunto, 3aBUCUT, B TOM
yncsie, OT IMYHOCTN KOHKPETHOro npasonpuMeHnTens. Tem He MeHee, B ngeane
npaBonNpuMeHNTENb BO BCEX CNyYasaX 0683aH NCXxoanTb U3 OENCTBUSA KaK NPSMO
npeayCMOTPEHHbIX 3aKOHOM Mpe3yMnunin, Tak N Tex, KOTopble MOryT Cc/ie4oBaTb M3
coZep)XaHusA NPaBOBbIX HOPM KOCBEHHO, YTO He BCerga nMeeT MecTo, HanpuMmep, B
cynebHom npakTuke.

MOCKOJIbKY CyLWleCTBOBaHME NPaBoBOM NMpe3yMnumnm MoxeT OblTb BbiIBEAEHO U3
cofep>XaHns NPaBoBbIX HOPM, U OHa MOXKeT BbITb HernocpeACTBEHHO NPUMEHeHa K
npo6aeMHbIM (HeyperyanpoBaHHbIM) NPaBOOTHOLLEHMNAM, MO HaLLeMYy MHEHWUIO, MpaBoOBas
npesymnunsa asnsetca 6onee rubknum cpencTsoM npeonosieHnsa npobenos B
3aKOHOLAaTeNIbCTBE, YEM aHANI0Ornsa 3akKoHa. NpaBoBble Npe3yMnunum No3BoNsoT
n3be)xaTb NONCKA CXOOHbIX C pacCMaTPMBAEMON IOPULANYECKON CUTyaunen akTnYecknx
00CTOATENbCTB, YPery/iMpoBaHHbIX NHBIMW HOpMaMuK rnNpasa, obpalleHns K HopMaMm
OpYrmnx oTpacien 3akoHodaTeslbCTBa U, B cJly4ae HeobxoanmmocTun, cybcnamapHoro ux
NPUMEHEHNS.

B oTnn4me oT ncnosnb3oBaHUA NPaBoOBOW Npe3yMrunm, npsaMoe yperyamposaHue
OTHOLUEHUN NPU NOMOLLM HOPMbI NMpaBa AO0JIKHO NMPUBECTU K nnkeugauum npobena B
3aKoHoZaTenbCcTBe. Kak bb1s10 yKa3aHo Bbille, NpaBoBas Npe3yMrumsa BbiCTynaeT TOJIbKO
B Ka4yecTBe cpeAcTBa npeononeHus npobena. Cam xe npoben npm 3ToM oCTaeTCH B
3aKoHoOaTesIbCTBE N BOMPOC 06 ero ycTpaHeHU He CHMMaeTCs. B KadecTBe HarnsagHoro
rnpuMepa Mbl MOXXeM pPacCMOTpPEeTb NoNoXXeHnsa denepasbHOro 3akoHa o1 26.10.2002 Ne
127-®3 «O HecocToATENBHOCTK (BaHKpPOTCTBE)» (Oanee - 3aKoH 0 BaHKpPOTCTBE),



Kacawwumecs npeacTaB/ieHUss MHTEPeCcoB Y4aCTHUKOB (yypeauTtenen) O/MKHUKA B
pamMKax gesna o ero 6aHKpoTCTBe.

CornacHo cT. 2 3akKOoHa 0 BaHKpPOTCTBe NpeacTaBUTENb yypeanTtenen (y4acTHUKOB)
OOJ/KHUKA - 3TO npeacenaTtesib COBeTa ANPEKTOPOB UM NMHOMO aHA/IOMMYHOro
KoJ1JlIernasibHOro opraHa yrnpasnaeHnsa goJiKHuka, nnbo nnuyo, n3bpaHHoe coBeToM
ONPEKTOPOB UM UHBIM aHaIOMMYHbIM KOJI1IernasibHbiM OPraHoOM yrnpasJsieHUsS O0JDKHUKA,
nnéo nuuo, nsbpaHHoe ydpeanTenaMm (y4aCTHUKaMU) O0JDKHMKA ANA NpeacTaBieHns
MX 3aKOHHbIX MHTEPEeCOoB Npn NpoBeaeHUn npouenyp, NPUMEHseMbIX B Aene o
baHKpoTCTBeE.

YunTteiBas, 4To Hanbonee pacnpocTpaHeHHON (hOPMON OpraHmn3aLnm IPUANYECKOro
nnua B Poccnmnckon depepaumnn asnseTcs obLeCcTBO C OrpaHUYEeHHOMN
OTBETCTBEHHOCTbIO C MPOCTON CTPYKTYPOM ynpasseHus, Mbl byaemM pykoBoLCTBOBATbLCA
nocnenHMM onpeneneHnem npencrtaBuTens y4acTHUKOB (ydpenuTtenen) O/DKHUKA, T.e.
nnuo, kotopoe 6b110 n3bpaHo y4acTHMKaMK (y4ypeontenaMmmn) onsa npencraBsieHns CBOUX
WHTepecoB B Aesie 0 BaHKPOTCTBE AO/IKHUKA. [pn 3TOM 3aKOH 0 BaHKPOTCTBE He
COLEPXUT HOPM, PerynmpyoLmnx nopaaok n3bpaHmna y4acTHUMKamMmm CBoero
npencraBuTens.

OnHako 3akoH 0 BaHKPOTCTBE YCTaHABAMBAET, YTO MMEHHO NPeACTaBUTEsb Y4aCTHNKOB
DOJDKHUKA ABMISIETCS NNLOM, YYaCTBYHOLWMM B apbuTpa>kHOM npouecce no geny o
6aHKPOTCTBE, N MMEET BCe BbITEKAOLWLME U3 3TOro CTaTyCa NpaBa, B TOM 4uce,
«MUHMMaNIbHOE» MPaBO Ha 03HAKOMJIEHME C MaTepunanamm gena. Ucxoaos vs
BbILLEN3/I0)KEHHOI0, MOXKHO CAeNaTb BbiBOA O TOM, 4TO n3bpaHue npencraButens
YYaCTHUKOB peryampyeTtcs obLmmMmm HopMaMy KOpnopaTUBHOIO 3aKOHOoAaTeNbCTBa (B
Hawem cny4vae, PegepanbHoro 3akoHa ot 08.02.1998 Ne 14-d3 «06 obuwecTBax ¢
OrpaHNYeHHON OTBETCTBEHHOCTbLIO»), KOTOPbLIM YCTaHOBJIEHA NMpoueaypa NPUHATUS
onpenensowmnx ona Xxo3aMCTBEHHOro obuiecTBa peweHnin Ha obuiem cobpaHum
YYaCTHMKOB AaHHoOro obuwectBa 60/1bLWLNHCTBOM FOJIOCOB.

B cBAA3M C 3TWUM, MOXXHO rOBOPUTb O TOM, YTO 3aKOHOLATENIbCTBO, B YaCTHOCTMU, 3aKOH O
DaHKpOTCTBE, UCXOOUT U3 NpUHUMNa «obuiero gena» («obuwero cornacms») Nnpu
NPUHATUN peLleHNn y4aCTHUKaMU (60NbLWIMHCTBOM YHAaCTHUKOB) XO3SNCTBEHHOIO
obLwecTBa, BAMAIOLWMX Ha ero gesaTenbHoCcTb. OAHaKO ecqiv Mbl MOCMOTPUM Ha CUTYauuIo,
Korga B obwecTse y4aCTHUKaMN ABAAIOTCA TOJIbKO [Ba YesloBeKa, 0ANH U3 KOTOPbIX (K
npumepy, C MeHblUen fosien B yCTaBHOM KanuTtane) bbin hakTUYeCKM OTCTPaAHEH OT
y4acTuns B CBA3U C KOPMOPaTUBHbIM KOH(JIMKTOM, N OH He corjlaceH ¢ 6aHKPOTCTBOM
cBoero obuiecTsa, TO B 4aHHOM CJlydae nocnegHnini byoeT nmuweH npaBa NpeacTaBaATb U



3alMLaTbh CBON NHTeEpPECHl B Aesie 0 6aHKPOTCTBE, MOCKOJIbKY OH HE SIBNAETCS JINLOM,
y4yacTBYOLWMM B aene nnm B apbutpa>kHoM npouecce o 6aHKPOTCTBe, U He obnapaeTt
MPUCYLLMMKN YKa3aHHbIM NpoLieccyasbHbiM CTaTycaM npaBaMu.

B TakomMm cny4ae apbuTparkHbie cyabl, hopMasbHO MPUMEHSAS HOPMbl 3aKOHa O
DaHKpPOTCTBE, OTKA3bIBAOT YYAaCTHUKY Aa)Ke B 03HAKOMJIEHUN C MaTepuanammn gena, 4To,
6e3yCcnoBHO, MPMBOAUT K HAaPYLUEHUIO 3aKOHHbIX MHTEPECOB Y4aCTHUKa obuiecTsa. Mo
HalweMmMy MHeHUto, B 3akoHe 0 6aHKpoTCcTBE nMeeTcsa Npoben, CBA3aHHbLIN C OTCYTCTBMEM
peryanpoBaHns OTHOLLUEHUA MO Y4aCTUIO YH4aCTHMKOB AOJIKHMKA B Aefne 0 ero
DaHKPOTCTBE NPU HANNYUN KOPMOPATUBHOIMO KOH/IMKTA. TeM HE MeHee, CZTIOXKHO
CKa3aTb, YTO 3aKOHOoAaTeNb BOOOLLE HE YYNTbIBAET BO3MOXKHOCTb HaNMN4yunsa B
X03ANCTBEHHOM 06L1lEecTBe KOPNOPAaTUBHOIO KOHMINKTA AaXKe Npu HaIMynm NpuHUnna
«obuwero gena». 4pKMM NPpMMEPOM SIBNSETCA CreunasbHOe peryanpoBaHmne
PacCMOTPEHUS KOPNOPATUBHbLIX KOHPNKTOB apbuTpa>kHbiM cyaom (rnasa 28.1 AMNK PO).
BmecTe € TeM, Kak Mbl YKa3biBasn paHee, 3aKOHOM 0 BaHKpOTCTBe npouenypa n3bpaHus
npeacTtaBuTens y4aCTHUKOB OOJIKHMKA HE yperyampoBaHa, 4To, Mo HalleMy MHEHWUIo,
haeT cyay Hekoe rnose Ansa Cyaenckoro yCMOTpeHus. B cBA3K € 3TUM, Mbl CHUTAEM, HTO
npUHUMN «obLiero gena», y4MTbiIBAEMbIN 3aKOHOO4ATE/IbLCTBOM, MO3BOJIAET TaKXe
rOBOPUTb O HaNn4Yum B 3aKoHe 0 BaHKPOTCTBE NPEe3yMnuum oTCyTCTBUSA B obuiecTBe
(nnbo cpean BGONbLWINHCTBA €ro Y4aCTHUKOB) KOH(p/INKTa B OTHOLWLEHUX Bomnpoca 06
n3bpaHun npencrTaBuTens y4aCcTHMKOB AOJIKHUKA ANS NpeacTaB/eHNns MHTepPeCcoB B
nene o baHKpoOTCTBE (Oanee - Npe3yMnunsa oTCyTCTBUSA KOHMIMKTA). YUYnTbiBas
nMpaBoBYO NpUpoAy AaHHON Npe3yMmnuum, cnegyeT 3aMeTUTb, 4To oHa obnafgaeT
CBOMCTBOM MMMEPATUBHOCTU, 4TO, B CBOIO O4Yepenb, A0JIKHO 0653aTb cya
PYKOBOACTBOBATbLCA €10 MPK paccMoTpeHun ntoboro Bonpoca, CBA3aHHOIo C
HernocpenCcTBEHHbIM y4acTueM B fesie 0 6BaHKPOTCTBE A0JIKHMKA €ro y4acTHMKA
(ydpeaounTens). B cBA3nm c 3TmM, He cTouT 3abbiBaTb 06 0O4HOM U3 rIaBHENLINX CBONCTB
NMpPaBoOBOW Npe3yMnuunmn, ncxogsawiem n3 bnonornyeckom Npmpoasbl, - NpaBoBas
npe3yMnuuns rno CBOen CyTn onpoBepxnma. OnpoBep)xeHne npe3ymnumm oTCyTCTBUSA
KOH(JINKTa CBUAETENLCTBYET O HaNM4YMKM B 0bLecTBe-a40J/XKHMKE KOPMOPaTUBHOIO
KOHINKTa 1, cnenoBaTesibHO, CTaBUT BOMNPOC O 3aliMTe NpaB U MHTEPECOB Y4aCTHMKA
naHHoro obuwiecTBa B Aese o baHkpoTCcTBEe. TakmMm obpasom, obpallueHmne y4acTHUKA
HenocpencTBEHHO K cyay € npockbon, K npumepy, 06 03HaKOMNEHUN C MaTepunaltamMm
nena n n3noxxeHmem hakTnyeckmnx obCcToaTenbCTB 0 HANNYNM KOPMOPATUBHOIO
KOHJINKTa C NPUI0XKEHNEM A0Ka3aTeNbCTB, NOATBEPXAAWNX AaHHbIE
obcToATENLCTBA, ABNAETCS MPAMbIM OMPOBEP)XEHMNEM MPE3yMMLUUN.



NMockonbKy cTaTben 40 ApOUTpa>KHOro nNpoueccyasbHoro kogekca PO (nanee - AMK PO)
K MuaM, y4acTBYOLWMNM B feJsie, OTHeCeHbl 3a8BUTENN N 3auHTepecoBaHHbIE N1nLa Mo
nenam o 6aHKPOTCTBE, @ TaKXe MOJIOXKEHUS 0 TOM, 4TO TO Aejla O HECOCTOATENbHOCTH
(baHKpOTCTBE) paccMaTpuBalOTCA apbuTpa>kHbIM Cy40M MO nNpasuiamM,
npeaycMoTpeHHbIM AlMNK P®, ¢ 0cobeHHOCTAMUN, YCTAaHOBAEHHbLIMN 3aKOHOM O
baHkpoTCcTBe (CT. 223 AlNK P®), B HbIHELLIHNX YCIOBUSAX BO3MOXXHOCTU NMPUMEHEHUS
apbuTpa>KHbIMN CyaaMu aHasOrMM 3aKOHa 1 aHaornMm npaea B NpoueccyasibHbIX
npaBooTHoLWeHNAX (4. 5 cT. 3 AlNK P®) cnepyeT caenaTb BbIBOL O BO3SMOXHOCTU LOMNYyCKa
yypeauTenen (y4aCTHUKOB) AOJ/DKHUKA 19 y4acTusa B fene o 6aHKpOTCTBE NMpu Hanm4yum
KOPMopaTUBHOINO KOH/IMKTa B 06LLEeCTBE 1 ONpoBEpP>XXeHUN npe3ymnumm ob ero
OTCYTCTBMU. IX NnpoueccyasnbHbI CTaTyC, N0 HaWeMy MHEHUID, MOXeT BbITb onpeaeneH
KaK 3auHTepecoBaHHbIe nuua.

AHanorn4HoiM obpasom MoXxeT bbITb onpeaeneHa n NCNosb3oBaHa Npe3ymMnuuns
DEeNCTBUA KOMUTETA KPpeanToOpOB B MHTEpecax BCeX KOHKYPCHbIX KpeanTopos
OOJDKHUKA. 10 CyTN, KOMUTET KpeaAnTopoB n3bnpaeTcsd KOHKYPCHbIMU KpeanuTopaMu ans
TOro, 4Tobbl OTCTPAHUTL UX OT y4acTua B aene o baHkpoTcTBe. [lenaeTcs 310
YMbIWNEHHO b0 C Lesibio SKOHOMUN BPEMEHN - BONPOC MHOMO poda. TeM He MeHee,
KOMUTET KPeanTopOB COCpenoTadymMBaeT B CBOUX PyKaxX NpakKTUYECKM BCE NPaBOMOYMNSA Mo
paspeLlleHnto TeKYLNX BONPoCcoB BaHKPOTCTBA AO/MKHUKA N PAaKTUYECKN OCYyLLeCcTBAAET
KOHTPOJIbHble (PYHKLNN B OTHOLWEHUN OENCTBUN KOHKYPCHOIO yrnpasastoLwero. 3akKoH 0
DaHKPOTCTBE HE COAEPXKUT YKazaHNs Ha HeobXoAMMOCTb NpeaBapuTeNbLHOro
oCrnapuBaHUA KaXk4oro wara KOHKYpPCHOro ynpasnastouiero, o4odbpeHHOro KoMMTeToMm
KpeaonTopos, AJ19 OCrapuBaHNS UTOMOBOMro AENCTBUSA, MPUYNHSAIOLWEro Bpen KOHKYPCHbIM
KpeanTopaM. 3aKOHOM 0 BaHKPOTCTBE AaHHas CUTyaunsa B NPUHLMME He yperyanpoBaHa
B OOJIXKHOWN CcTeneHn. B cBA3M C 3TUM Ha NpaKTUKe Cyabl OTKa3bIBalOT B YA0BJIETBOPEHUN
»anobbl KOHKYPCHOIMO KpeanTopa Ha AENCTBUSA KOHKYPCHOMO YNpaB/isioL,Eero B CBA3N C
TeM, YTO TaKUM KpegunTopom He obxxanosanncb NMbo pelleHne KoMmTeTa KpeanTopoB.,
onocpenytollee AeNCTBUA KOHKYPCHOro ynpasnstouwero, 1mbo nHoe npeawecTeytoLlee
3TOMY AencTBue (MHBEeHTapu3aumsa nMmyllecTsa, ero oueHka u T.n.). B gaHHoM cBeTe
KMlaCCU4eCKNM NMPMMepPOM MOXXHO Ha3BaTb OCMapuBaHNE KOHKYPCHbIM KpeaAuTOpPOM
TOProB Mo npoAake nmMyuiecTsa 40/IKHUKA, NMPOBOANMbIX KOHKYPCHbBIM YNPaBASoLWNM,
MOPSAAOK N YCNOBUS KOTOPLIX BblIM 0006peHbl KOMUTETOM KPeanToOpOB.

Mcnonb3oBaHMe BbllLEHAa3BaHHOW Npe3yMnuun No3BoASET cAeNaTb BbIBOA O TOM, YTO
npw ee oNnpoBeEP>XEHUN KOHKYPCHbIE KPeAUTOpPLI BripaBe ob6>xanosaTb Ntoboe aencreme
KOMUTETa KpeanTopoB NMbo OencTBUS KOHKYPCHOro ynpasnstouiero, ogobpeHHble
KOMUTETOM KPeaUTOpPOB, HauyMHasa c Noboro MoMeHTa UX peanm3aunm, He coBepLlas npu



3TOM HUKAKUX NMpeaBapuTesibHbIX 4ENCTBUN, MOCKOJIbKY OHU (PaKTUYECKN OTCTPAHEHbI
OT yyacTusa B Aesie 0 6aHKPOTCTBE U HE MOTyT (M He A0J/IKHbI B CUJTY BbllLeyKa3aHHOMN
npesymMmnuumn) cneanTb 3a AeNCTBUAMUN KOMUTETa KpeanTopos. B npnBeaeHHOM HaMu
npumepe Heao0bpoCOBECTHOCTb AENCTBUIN KOMUTETA KPeaAnTopoB, YCTAaHOBJIEHHAs B
pamMkax 060cob6neHHOro crnopa no 3asiBJIEHUIO KpeanTopa o NPMU3HAHUK TOProB Mo
npoga)ke MMyLLecTBa A0/IKHUKA HeAeNCTBUTE/bHbIMU, HE MO3BONAET CyAy OTKa3aTb B
yOOBJIETBOPEHNN OAHHOI0 3asB/IEHUS, CCbINIASACb Ha OTCYTCTBME NMpeaBapuTeNbLHOro
06>KkafloBaHNA OLEHKW UMYLLLECTBA, PE3Y/IbTAaTOB €ro MHBEHTapmU3auun, peLleHuns
KOMUTEeTa KpeauTopoB N OEACTBUA KOHKYPCHOIr0O yNpaBastoLLero.

Cnenyet 3aMeTUTb, YTO NPUMEHEHME NMPAaBOBbIX NPe3yMnuni (B TOM 4Ymucae, NpsMo He
MOMMEHOBAHHbLIX B 3aKOHOAaTeNbCTBE) B 60NLLLUMHCTBE Cly4YaeB He Bbi3biBAaeT CMOPOB B
cynebHom npakTuke, B OT/IMYME, HanpuMep, OT aHalornMm 3akoHa. B gaHHOM ciiy4ae peyb
He neT 0 3aKoHoAaTes/IbHO YCTAHOBJIEHHbIX YCNOBUAX NMPUMEHEHUA aHanorun. OgHnm
N3 OCTPbIX BOMPOCOB aHaIOrnmn BNISEeTCH ee NpuMeHeHune B cyyyae, ecim
3aKOHO4aTesIbCTBO NPSAMO HE yCTaHaBJ/IMBAeT BO3MOXHOCTb €e NCMOJIb30BaHNs npu
pPacCMOTPEHUN TeX NN UHbIX MPaBOOTHOLWEHWN. o obemy npasunay, OTCyTCTBME B
3aKOHO4aTeNbCTBE HOPM O BO3MOXXHOCTU MPUMEHEHUS aHaNI0orMn B MPaBOOTHOLLEHMUSAX,
yperyampoBaHHbIX TaKUM 3aKOHOAATENIbCTBOM, He NMPenAaTCTBYET UCMNOJIb30BaHUIO
aHaNornm Ong paspelleHnsa cnopa, BbiTeKalLwero n3 AaHHbIX NpaBooOTHOLWE- HUN ™ ™.
OfOHaKo Ha NpakTMKe BO3HMKaEeT BOMPOC O BO3MOXXHOCTU NPUMEHEHNSA aHaNornm B
3aKoHopaTesIbCTBe 0 BAaHKPOTCTBE, MNOCKOJIbKY 3aKOH 0 6aHKPOTCTBE HE COOAEPKNUT
MOJIOXKEHNN O BO3MOXXHOCTU €ee UCNoJib30BaHMA BooOLe. ApKMM NpUMepoM sBNseTCA
CUTyauuns, B KOTOpPOW yypeaunTesnb (y4aCcTHUK) OO/HKHUKA HaMepeBaeTCs YA0BAETBOPUTb
TpeboBaHMA BCEX €ro KPpeanTopoB B paMKax npouenypbl HabnogeHns. 3aKOHOM 0
BaHKpPOTCTBE NpeayCcMOTPeHa BO3MOXXHOCTb A1 AAaHHOM0 JiMua NOracuTb TONIbKO
TpeboBaHMA No obsA3aTenbHbIM NMaaTexxam (cT. 71.1 3akoHa 0 bBaHKPOTCTBE), B TO BpEMS
KakK B npouenype BHELWHero yrnpaBieHna n KOHKYPCHOro Npon3BoACTBa y4YpeanTenb
(YyH4aCTHUK) OO/MKHMKaA BNpaBe UCMOJIHUTL 3a Hero obs3aTenbLCTBa Nnepen BCeMu
Kpeontopamu (cT. 113, 125, 129.1 3akoHa o 6aHKpoOTCTBE).

B CBA3M C OTCYTCTBMEM YKA3aHUA Ha BO3MOXXHOCTb NMPUMEHEeHUA aHaJIorny 3aKoHa B
cynebHom npakTuKe CN0XXMA0Ch ABa NPSAMO MPOTUBOMOJIOXKHbIX APYr APYry noaxona B
OTHOLUEHMW BbileonucaHHonm cntyaummn. CoriacHo nepsoMy noaxony rnpaswuia ct. 113
3akoHa o0 6aHKpoTCTBE MOryT BbIThb MPUMEHEHbI B Npouenype HabnaeHna No aHanorum
3aKOHa B COBOKYMHOCTW C nosioxXeHnsammn cT. 313 N'K PO, npuMmeHAaemMon C y4eTOM
crneundunkn, onpeageneHHonm 3akoHoM o baHKpoTCcTBE. BTOpo nogxoa npeanosaraert,
4yTOo NpaBuna CT. 113 3akoHa 0 6BaHKPOTCTBE HE MoAsieXXaT NMPUMEHEHMIO B Npouenype



HabNoOeHNS, MOCKOJIbKY 3aKOHOA4AaTes b CNeumnanbHO YKa3as Ha BO3MOXKHOCTb
noralleHns B yKasaHHOW npoueaype ToJIbKO 3a40JIXKEHHOCTU Mo oba3aTeNbHbIM
nnaTexxkam, a NpUMeHeHne aHaNornm 3aKoHa He NPeayCcMOTPEHO B 3aKOHe 0
H6aHKpoTcTBE. [T03TOMY NOPON NPUMEHEHWE aHaIoOr N 3aKoHa He ABNAeTCS A1 CYy[0B
CTOJIb 04EBUAHbLIM BapPMaHTOM pa3peLleHns NpsMo HeyperyampoBaHHOro
3aKOHOATe/IbCTBOM CJlyYas.

TeM He MeHee, cieayeT OroBOPUTbLCS, YTO MPU UCMOJIb30BaHUN NPAaBOBOM NMPE3yMnLunn B
KayecTBe CpeacTBa ANa npeonosieHus npobena B 3aKoHo4aTENbCTBE AN CyAa OOJSIKHO
6bITb O4EBUAHBLIM KakK Hasinymne OaHHOW NPaBOBOW Npe3yMnuuu, Tak U Haanydme npobena
B 3aKOHOZATesNIbCTBE, KOTOPbIN Heobxoanmo npeononeTb. OAHaKo, Kak BblJ10 MoKa3aHo
BbllLe, hopMasibHOE MPUMEHEHME 3aKOHOAATENLCTBA B HEKOTOPbLIX C/ly4asiX NMo3BONAET
KOHCTaTMpoOBaTb OTCyTCTBMe Npobena. Takum ob6pa3om, NoO HaLLEMY MHEHWUIO, MPaBOBLIE
npe3ymnumnm MoryT 6bITb MCMNOJIb30BaHbl B KayecTBe 3(pHEKTUBHbBIX CPEACTB
npeononeHns npobenoB B 3aKOHOAATENLCTBE, U MPU 3TOM OHUN MMEIOT CaMOCTOATENIbHOE
3Ha4vyeHue. MNpaBoBble Npe3yMnunm MoryT BbiTb YCMNeLWHO UCMOoJIb30BaHbl B HacTosLLee
BpeMs 0 HENOCPEACTBEHHOI0 YCTPaHEeHUS BbISIBNEHHOr0 npobena B 3aKOHO4ATENbCTBE,
NX NPUMEHEHNe, Kak NMpaBuo, He Bbi3biBa€T COMHEHME Yy NPaBONPUMEHUTENbHbIX
OpraHos.

Bonpoc 0 ponu npaBoOBbIX Npe3yMnunii B 4ENCTBYIOLLEM MeXaHU3Me NPaBOBOIro
perynnpoBaHns C He4aBHMX NOpP NepecTan MMeTb 0AHO3Ha4YHoe pelleHne. B HEKOTOopbIX
paboTax y4eHbIX OPEBOOLNOHHON U COBETCKON PoCcCMN 0OTMeYanochb, 4TO NMpaBoOBbIe
npesymMnunum obnagaoT «MOrywecTBeHHON cnnon B o6nacTtm npaBa» BXOAAT B 4OrMy
npaBa Kak OAWH N3 ee OCHOBHbIX 3JIEMEHTOB W He HanpaBJ/ieHbl Ha PeLUeHNE TOJIbKO
npoueccyajibHbIX BOMNPOCOB, HO eLle U MaTepuasibHO-NpaBoBbiX. O4HAKO PacKpbITNE TOWN
«MOTyLLEeCTBEHHOWN CUJIbl» BO BCEWN ee NOSIHOTE, KaK NpaBusio, 0CTaBasloCb 3a KaapoMm
nccnenoBaHus.

B 60/IbLLUNHCTBE CAly4YaeB CMopbl O POJIN MPABOBLIX MPEe3yMMLUNA B A€ACTBYOLLEM
MexaHM3Me NPaBOBOro PerynpoBaHNsa BO3HUKAKT B MJIOCKOCTU OTHECEHUS UX K
TEXHUKO-IOPUANYECKUM KaTeropusam, rge oCHoOBHOEe Ha3HayeHue npaBoBbIX Mpe3yMnumi
CBOAUTCS K pacnpeneneHuto bpemMmeHn gokasbiBaHUS 1 BOCMOJIHEHUIO HEAOCTAOLWNX B
NMpPaBOBO MOLEeNn puandyeckux akToB. Tem He MeHee, B NocieiHee BPeEMS OHUM U3
HanpaBAeHNN B UCC/IeA0BaHUM NPABOBbLIX NPE3yMMLUUA ABASIOTCA MNOMNbITKN PacCMOTPETh
noTeHLMWaN NpaBoBbIX Npe3ymMnuuin 6biTb cpeacTeaMm |cnocobom) npeogoneHus
npobesnoB B 3aKoHoZaTeNbCTBE . Kakas-nnbo crneynanbHaa paboTa, NocBsLeHHas
MOMCKY OTBETA Ha MOCTaBJIEHHbIN BbilLe BONPOC, B HACTosALLEe BpeMs OTCyTCTByeT. /3
nocnegHux paboT, KacaloLwmxcs AAaHHON TeMbl, CTOUT 0COBEHHO OTMETUTb MOHOrpatuto



bynaesckoro b.A., auccepTaumoHHblie nccnenosanns lemnHa A.B., KysHeuoson O.A.° u
3yeBa lO.I". Tak, b.A. bynaeBckum paccy>gaeT 0 BO3MOXXHOCTU UCMOJIb30BaHNSA
MPaBOBbIX NPE3yMNUNI KakK CpeacTB «0coboro poga», KOTopblie B COCTOSAHUN
NIMKBNONPOBaTb HEONPEAENEHHOCTN B NpaBe, Bbl3BaHHble 0COOEHHOCTbLIO ABNEHUN,
BKJ1lOHaeMbIX B MpaBoBOe roJe.

TakKoBbIM fiIBJIeHNEM BbICTyMaeT, HanpuMmep, BUHA, A0Ka3aTb HaJn4ne uin oTcyTCcTBue
KOTOPOM B NMPaBOOTHOLUEHNAX, BO3SHUKAIOLWMNX U3 NPUYNHEHNSA Bpeda, LOCTaTO4YHO
CNOXXHO. IMeHHO B TaKOM KJlto4e lopnanyeckme KOHCTPYKUMN, OCHOBaHHbIe
NnpPeanosioXXeHMsX, B TOM 4YMC/ie NpaBoOBbie Npe3yMnumm, CNoCobHbI «yCOBEPLLUEHCTBOBATL
npaBo, caenaTtb ero 6osee NAacTUYHbLIM, NPUroAHbIM ANs 3hPeKTUBHOIO
perynmpoBaHus obLeCcTBEHHbIX OTHOWEHUW»" . OAHAKO NpaBOBbIe NPe3yMnumnm
BbICTYNAlOT B Ka4YeCcTBe onepaTMBHLIX CpPeaCcTB BOCNoJIHEHNS Npobesios B
3aKoHO4aTeNIbCTBE N AOJIXKHbI ObITb MCMNO/Ib30BaHbl TOJIbKO B MCKJIIOYNTENbHbIX C/y4asaX
MOCTOJIbKY, MOCKOJIbKY BOCMOJIHEHME HaNn4YecTByLWMX Npobenos (HeonpeaeneHHOCTEN)
WHbIMW CpeaCcTBaMM HEBO3MOXKHO. [pe3yMnumsa cyuecTBoBaHNA Kakon-nmbo HoOpMbl B
3aKOHOAATeNIbCTBE He O0NyCKaeTCs, ciefoBaTeslbHO, MPUMEHEHME NPaBOBbIX
npe3ymMnuuin asasa BOCMOJIHEHUSA HEAOCTAKWMX NPABOBbLIX HOPM O0J/IXKHO UCK/0YaTbCS.
FoBops 06 «MHbIX Npobenax B NpaBe», AN KOTOPbIX OTCYTCTBYIOT CNeunasibHbie
rnpasuia BoCNosiHeHUs, bynaesckuin b.A. CTaBUT BONPOC O BO3MOXXHOCTW UCMOJIb30BaHUA
MPaBOBbIX NPEe3yMnNunin AN NpeoaosieHns Takmx npobenos.

TeM He MeHee, 06beKTUBHaA HeObX0AMMOCTb B MPUMEHEHUN NPe3yMnummn LOSHKHA
NPUBECTU K ee 3aKpenJsieHnto B HopMe rnpasa 1, TeM camMbIM, K InKBuaauum npobena. O
KaKNxX UMeHHO «rnpobenax B npase» roBOPUT aBTOP HE ACHO, OAHAKO CTOUT OTMETUTb
NCMONb3yeMblil UM MPUMep 3aKoHoJaTeNbCTBa 06 MHTeNNeKTyasibHON COBCTBEHHOCTH, B
KOTOPOM MNMpaBOBble NPe3yMrunm aBnsalTCA eCTeCTBEHHbIM 3J1IEMEHTOM perysmpoBaHus
NMPaBOOTHOLLUEHWA, BO3HUKAKLWMX N0 NMOBOAY pPe3y/ibTaTOB UHTEJINIEKTYaIbHOM
[esaTeNbHOCTN, @ TakXe MOryT BbITb MCMOJIb30BaHbI NPU NOMNbITKE yperyamposaTb HOBble
npaBooTHoLWeHUA. CnefyeT TakXe COrnacuTbCA C BbllUeyKa3aHHOW TOYKOW 3peHus O
TOM, YTO NMpaBoOBble MPe3yMnuum He MoryT BbITb CpefcTBaMU BOCMOJIHEHNSA Npobesios B
3akoHopaTenbcTBe. Ky3HeuoBa O.A., B CBOIO o4Yepenb, CpaBHUBAET lopuanyeckume
pUKUMN 1 NPaBOBbIE NMPE3YMMLUUN N HAa3blBaeT NX «04HOMNOPAOKOBbLIMU ABJIEHUAMU» MO
OTHOLEeHNIO K Npobneme npeononeHus npobenos B 3akoHopaTenbcTBe. U Te, n gpyrue,
Nno MHEHWO aBTOpa, HarnpasJieHbl Ha rNpeofoneHne npobesioB B 3aKOHOAATENLCTBE,
«3KOHOMSAT» MpPaBoOBOe peryampoBaHue (4To noj 3TUM nogpasymeBaeT aBTOpP CKas3aTb
CJI0XKHO), YNpoLwaT N YMeHbLaloT HOPMaTUBHO-NPaBOBOWN MacCMB 1N Cily>KaT cnocobamum
npeonosieHns HeonpeneneHHOCTN B «lopuanyeckom bbite».



OnHako B cuiy csoen ocobon poan U «HeCTaHOapTHbLIX CBONCTB» MpaBoBble
npesyMnuumn, Kak n opmnandeckme pukumm, He MoryT BbiTb MOCTaB/IEHbl BPOBEHb C
«OCHOBHbIM» HOpPMaMu NMpasa, UMELWNMN perynmpytoLllee n oXxpaHnuTesbHoe 3Ha4vyeHune,
N UMEIOT NO OTHOLLEHUIO K HUM BCMOMOraTenbHoe 3HadyeHue. 3yes KO.I. B cBoen paboTe
yTBep>XOaeT, 4TO NpaBoOBble NMpe3yMnunm UCrosib3yTCA He TOJIbKO B NMpouecce
00Ka3blBaHMSA, HO U CMOCODBCTBYIOT eANMHOOBPA3HOMY MOHMMAHMIO NOJIOXKEHUI
MaTepuasibHOro yroslOBHOIMO 3aKOHa, a Tak)Xe MOoryT ObiTb MCNOJIb30BaHbI MNP
pernaMmeHTaumm obuwecTBeHHbIX OTHOLWIEHNN B LENSX NMPE0A0NIEHNSA KOIN3NA MEXAY
HOpPMaMK 3aKOHOB. ABTOpP Tak)Xe cornataeTtca ¢ no3uumnen N.UN. KysHeuosa,
rnogvyepkuBas, 4To yrosioBHO-NpaBoBble NPe3yMnumm 4eNCTBYIOT Ha BCEX CTaguax
NMPaBoONPUMEHNTENBLHON AeATEeNbHOCTU, CNoCcobCTBYA ee 3hPEKTUBHOCTU, NPEOLAOSIEHNIO
NPOTMBOPEYNI 3aKOHOAATENbCTBA B NpoLuecce npasonpuMmeHeHns. demuH A.B.
OTMe4aeT, YTO HeonpeneneHHOCTb B HAaJIOroOBOM MNpaBe npeonosieBaeTCs pasinyHbIMU
cnocobamm, B HaCTHOCTU, Ba)KHelNLlee 3HaYeHne nMmeeT 3akpenseHHas B N. 7 cT. 3 HK PO
«KOJIJIN3NOHHAsa HOpMa-Npe3yMnumnsa» 0 TOJIKOBAaHUN B NOJIb3Yy Hasl0ronjaTesbLNKoB
HeyCTPaAHNMbIX COMHEHUI, MPOTUBOPEYNA N HEACHOCTEN aKTOB 3aKOHOA4ATeIbCTBaA O
Hanorax u cbopax.

ABTOp Ha3blBaeT OaHHYO NPe3yMNumio «npe3yMnumnen NnpaBoTbl HasloronaaTenblWmMKa»,
OQHAaKO B HayKe OHa WU3BECTHa No4 APYrMM MMEHEM - «Npe3yMnuns 4obpocoBeCcTHOCTH
HanoronnaTenblwmka». iccnenosaTtesib CHUTAET, YTO NPE3yMMnumnsg NPaBoThl ABNAETCS
CaMOCTOSTEs/IbHOW MO OTHOLWIEHMIO K Npe3yMnumnm obpocoBecTHOCTU. Ha Haw B3rnag,
Kak cnenyeT n3 cyaebHbix aktos KC PO n BAC PO, Heob6xoamMMo npu3HaTb, 4TO
«npe3yMmnumnsa 4obpocoBeCTHOCTU» ABNSAETCA MHOMOACNeKTHbIM ABeHUeEM, rge
«MpPe3yMnums npasoThbl» BbICTYMNaeT B Ka4eCTBe O4HOM0 N3 COCTaBHbIX KOMMOHEHTOB.
NMpumeHeHne Npe3yMmnunn, yctaHosneHHom n. 7 ct. 3 HK PO, gos>kKHO 6bITb
obycnoBneHo, Nno MHeHMto lemnHa A.B., HeYyCTpPaHNMbIM XapaKTEPOM HESACHOCTEN N
NMPOTUBOPEYUIA B NICTOYHUKE HaJIOroBOro rnpasa. HeycTpaHuUMbIM XapakTep O03Ha4aeT, 4To
NMpPaBoOBYIO HEOMPEAENEHHOCTb MOXHO YCTPAHNUTb TOJIbKO NyTEM BHECEHUSA U3MEHEHUI B
3aKoHOO4aTeNnbLCTBO. HOM noaxon B OTHOLIEHUM BOMpoca 06 MCNOJ/Ib30BaHMM NPaBOBbIX
npesyMnuunin B Ka4yecTBe CpeacTB NpeononeHmnsa npobesioB B 3aKOHO4ATE/IbCTBE MOXXHO
HanTW B uccnepgosaHum HnkutawmnHon H.A. 1o ee MHEHMIO, OO4HUM U3 OCHOBHbIX
pasnnynn mexagy GUKLUaMn n npesyMmnunaMm anseTcs pyHKLMOoOHaN npaBoBbIX
PUKLNN, KOTOPbIE BbIMOJIHAIT PYHKLUUIO NMPeonosieHNs HeonpeneleHHOCTU, KakK
NpaBwJI0, HE XapaKTepHYIo Ons npe3yMmnunin. NcknrvYeHmne coCcTaBaAT TOJIbKO
haKTNYeCKN HEOMNPOBEPXKMMbIE NPEe3yMMNUnNM, KOTOPbIE MO CBOEN Npupoae Hanbosnee
NpubAMXKeHbl K PUKLNaM.



BbllleyKa3aHHble NOAXO0Obl K POJIM MPaBOBbIX MPe3yMnuuin B npeoagoseHnn npobenos B
3aKoHOoOaTesIbCTBE MMEIDT NPaBOo Ha CyulecTBOBaHME. KpoMme Toro, No HawemMy MHEeHWUIo,
MHOIMe N3 BblLLUENepPeYNCNEeHHbIX TOYEK 3pEeHNA BNOJIHE 0O0OCHOBaHbI 1 COOTBETCTBYIOT
CYLHOCTW NpaBoOBbIX NPe3yMnunun, He NpeTeHays Ha paclinpeHne nx Jornko-
topnagnyeckon npmpodbl. Ong obocHoBaHMA COBCTBEHHOM TOYKN 3PEHUS Ha
MoCTaBJIEHHbIN BOMPOC Mbl ByaeM UCXOAUTb M3 TOro, 4TO NpPaBoOBas Npe3ymnumns
npenctaBnseT cobon NpeanosioXeHne, MMeLme NpaBoBoe 3Ha4YeHne, NPAMO UK
KOCBEHHO 3aKpenJieHHoe B HoOpMax npasa, 1 AeNCTBylouee BHe 3aBUCUMOCTM OT BOJIN
CYAa W UHbIX NN, NPU HaCcTyNJeHNN onpeaeneHHbiX B Her 06CcToAaTeNnbLCTB (CBONCTBO
NMMepaTUBHOCTM NPaBOBbIX Npe3yMnunn) ™™ NHbIMK cnoBaMn, MpaBonpuMeHUTENEM
DOJKHbI 6bITb NCMNOJIb30BaHbl HE TOJILKO T€ NPEe3yMnunmn, KOTOpble MPSIMO YCTaHOBJIEHDI
B 3aKOHE, HO N Te, KOTOpPbl€ BbIBOAATCA M3 CMblOJIa 3aKOHa, NpaBa, a Tak)Xe OTHOLUEHUN,
COCTaBASAOWMNX NpegMeT perynmpoBaHusa cepbl 3akoHogaTeNbCTBA. Kak Noka3biBaeT
npakTUKa, AaHHble Npe3yMNunn TakK UM nHavye nosly4atoT CBOE 3aKpernjeHne B TekcTe
NpaBOBbIX HOPM UK B cyaebHoM NpakTMKe, MO3TOMY, Mbl CHMTAEM, YTO PUCK
«MPUAYMbIBAHNSA» HOBbIX, HE OCHOBAHHbLIX Ha MPaBOBOM MaTepuane, NpPesyMmnuuin
ABNAETCA MUHUMAJIbHbIM.

Mpn 3TOM, MO HaweMy MHEHUI0, BOMPOC O CBONCTBE MMMEPATUBHOCTU NPaBOBbIX
npe3syMnunin He aBSISAeTCS O4HO3HAYHbIM B CBETE TOro, 4To NPUMEHeHne HOpPM rnpasa, B
TOM 4ucse Tex, KoTopble coaep>xaT B cebe NpaBoOBYIO NpPe3yMnuunto, 3aBUCUT, B TOM
yncse, OT JIMYHOCTN KOHKPETHOro rnpasonpuMeHnTens. Tem He MeHee, B ngeane
npaBonpuMeHnTesIb BO BCEX CllyHaax ob6s3aH NCXoonTb U3 OENCTBUSA KaK NPAMO
npeayCMOTPEHHbIX 3aKOHOM Mpe3yMnunuin, Tak N Tex, KOTopble MOryT C/ie4oBaTb M3
coZep>XaHMsA NPaBOBbIX HOPM KOCBEHHO, YTO He BCerga nMeeT MecTo, HanpuMep, B
cynebHom npakTuke.

NMoCKOJIbKY CyUWleCTBOBaHMEe NPaBoBOM NMpe3yMnumm MoxeT OblTb BbiIBEAEHO U3
cofiep>XaHns NPaBoBbIX HOPM, U OHa MOXKeT BbITb HernocpeACTBEHHO NPUMEHEHa K
npobnemMHbIM (HeyperyampoBaHHbIM) MPaBOOTHOLLUEHUAM, NO HaWleMy MHEHWIO, NpaBoBas
npesymMmnunsa asnsetca 6onee rmtbknum cpencTsom npeonosieHns npobenos B
3aKoHoOaTesIbCTBE, YEM aHaslormsa 3akoHa. lNpaBoBble Npe3yMnumnm No3sonsaioT
n3bexxaTb MOMCKa CXOOHbIX C pacCMaTPUBAEMON IOPULNYECKON CUTyaumnen hakTnyeckmnx
006CTOATENbCTB, YPeryMpoBaHHbIX NUHBIMW HOpMaMuK nNpasa, obpalleHns K HopMaMm
Apyrux oTpacsen 3akoHofaTesIbCTBa U, B cJlydae HeobxoammMocTun, cybcuamnapHoro nx
npuMeHeHus.

B oT/iM4yme oT ncnonb3oBaHUA NPaBOBOM NPE3yMMNUMK, MPSAMOe yperyampoBaHme
OTHOLLUEHUIN NMPX NMOMOLLM HOPMbI NPaBa A0JIXKHO MPUBECTU K NMKBuaauum npobena B



3aKoHoZaTenbCcTBe. Kak 6b1s10 yKa3aHo Bbille, NpaBoBas Npe3yMnunsa BbiCTynaeT TOJbKO
B Ka4yecTBe cpeAcTBa npeononeHus npobena. Cam e npoben npm 3ToM oCTaeTCs B
3aKoHOZaTeNIbCTBE N BOMPoC 06 ero ycTpaHeHUn He CHUMaeTcA. B kadecTBe HarnagHoro
npuMepa Mbl MOXXeM pacCcMOTpeTb NoJsioxXeHnsa PepepasibHOro 3akoHa oT 26.10.2002 Ne
127-03 «O HecocToATENbHOCTU (BaHKpOTCTBE)» (Oanee - 3aKoH 0 BaHKPOTCTBE),
Kacawwumecs npeacTaBsieHUs MHTEPeCcoB YH4aCTHUKOB (yypeauTtenen) O/MKHUKA B
paMKax gena o ero 6aHkpoTCTBe.

CornacHo cT. 2 3aKOHa 0 BaHKpPOTCTBe NpeacTaBUTENb yypeanTtenen (y4acTHUKOB)
DOJDKHUKA - 3TO npeacenaTeslb coBeTa ANPEKTOPOB UM MHOMO aHaJIOrFMYHOr o
KOJ1JIernasibHOro opraHa yrnpasnaeHmsa aoJikKHuka, nnbo nnuyo, n3bpaHHoe coBeToM
ONPEKTOPOB UM UHBIM aHaIOMMYHbIM KOJI1IernasibHbIM OPraHoM yrnpaBsieHUs O0JDKHUKA,
nnbo nuuo, nsbpaHHoe ydpeanTenaMm (y4aCTHUMKaMU) OO0JDKHUKA AN9 NpeacTaB/eHns
MX 3aKOHHbIX MHTEpPeCcoB NMpu NpoBefeHun npouenyp, NpUMeHseMbIxX B gene o
baHKpoTCTBeE.

YynTbiBas, 4To Hanbonee pacnpocTpaHeHHOW hopMON OpraHM3aunumn IPUONYeCcKoro
nnua B Poccumnckon depepauynm asnsaetcsa obuecTtBo ¢ orpaHUYeHHon
OTBETCTBEHHOCTbIO C MPOCTON CTPYKTYPOM ynpaBnaeHus, Mmbl byaem pykoBoACTBOBATbLCS
nocnegHMM onpeneneHnem npencTaBuTens y4aCcTHUKOB (ydpeanTenen) OO/KHNKA, T.e.
nnuo, Kotopoe 6b1s10 N3bpaHo yHaCcTHMKaMK (yypeanTtensamn) ans npeacTaBieHns CBOUX
NHTepecoB B aene o 6aHKPOTCTBE A0/IKHUKA. [1pn 3TOM 3aKOH 0 BaHKPOTCTBE He
COOEPXXUT HOPM, PErYINPYIOLWNX MOPSAAOK N3bpaHMUsA y4aCTHUKAMN CBOEro
npencraBuTens.

OnHako 3akoH 0 BaHKPOTCTBE YCTaHABAMBAET, YTO MMEHHO NPeACTaBUTENb Y4aCTHUKOB
NOJDKHUKA ABNISIETCS NNLIOM, YYaCTBYHOLWMM B apbuTpa>kHOM npouecce no geny o
6aHKPOTCTBE, N MMEET BCe BbITEKAOLLME U3 3TOro CTaTyCa NpaBa, B TOM 4uce,
«KMWUHMUMaJSIbHOE» NPaBO Ha 03HaKoOMJIeHMe C MaTepuanamu gena. icxoas ms
BbILLEN3JI0)KEHHOI0, MOXKHO CAEsaTb BbIBOA O TOM, 4TO ndbpaHme npencraBnTens
YYaCTHUKOB peryampyeTtcs obLmmMmm HopMaMy KOpnopaTUBHOIO 3aKOHOAaTeNbCTBa (B
HaweM cnydae, PenepanbHOro 3akoHa ot 08.02.1998 Ne 14-P3 «06 obuiecTBax C
OrpaHNYeHHON OTBETCTBEHHOCTbLIO»), KOTOPbIM YCTaHOBJIEHA NMpoueaypa NPUHATUS
onpenensowmnx oasa Xxo3ancTBeHHoro obuiectsa peweHnn Ha obuiem cobpaHunm
Y4aCTHUKOB AaHHOro obuwectea 60/1bLWLNHCTBOM F0OJI0COB.

B CBA3K C 3TUM, MOXXHO rOBOPUTb O TOM, YTO 3aKOHOAATESIbCTBO, B YaCTHOCTN, 3aKOH O
DaHKpPOTCTBE, UCXOOUT U3 NpUHUMNa «obuiero gena» («obuwero cornacms») Nnpu
NPUHATUN peLleHNn y4aCTHUKaMK (60NbLIMHCTBOM YHaCTHUKOB) XO3SNCTBEHHOIO



obuwecTBa, BAMAKOWNX Ha €ro AesaTesibHOCTb. OQHAKO eCan Mbl MOCMOTPUM Ha CUTYyauuto,
Korga B obLecTBe y4aCTHMKaAMUN SBASAIOTCA TOJIbKO ABa YesioBeKa, OANH U3 KOTOPbIX (K
npuMepy, C MeHbLUEen A0Nen B yCTaBHOM KanuTtane) 6bi1 akTU4eCckn oTCTpaHeH OT
y4aCTUS B CBA3M C KOPNOPATMBHbLIM KOHQJIMKTOM, U OH HE COorslaceH C 6aHKPOTCTBOM
cBoero obuiecTBa, TO B JaHHOM c/ly4Yae nocsegHunin byaeT nuuweH npaea NpencrtaBnaTb U
3alMLaTbh CBOM MHTEepecChl B Aefne 0 6aHKPOTCTBE, MOCKOJIbKY OH HEe ABJIAETCS JINLIOM,
y4yacTBYWOLWMM B Aesie nam B apbutpa>kHoMm npouecce o 6aHKpPOTCTBe, U He obnapaeT
MPUCYLLMMN YKa3aHHbIM NpoLueccyasbHbiM CTaTycaM npaBaMu.

B TakoMm cnyyae apbuTpakHble cyabl, OopMasibHO MPUMEHAS HOPMbl 3aKOHa O
DaHKPOTCTBE, OTKA3bIBAOT YHAaCTHUKY AaXke B 03HAaKOMJIEHUW C MaTepuasiamMn gena, 4To,
0e3ycsioBHO, NPUBOOUT K HapPYLUEHUIO 3aKOHHbIX MHTEPECOB y4aCTHMKa obwecTBa. Mo
HaleMy MHeHUIo, B 3aKOoHe 0 BaHKpOTCTBE MMeeTcq npoben, cBA3aHHbIN C OTCYTCTBMEM
peryampoBaHnUsa OTHOLUEHMI NO Yy4acTUO YH4aCTHUKOB AOJIKHUKA B AeJsie 0 ero
BaHKPOTCTBE NPU HANNYUN KOPMOPATUBHOIMO KOHPIMKTA. TeM HE MeHee, CZTI0XKHO
CKa3aTb, YTO 3aKoHoOaTesb BOOOLLE HEe YyYNTbIBaeT BO3MOXKHOCTb Ha/IN4YnNS B
X03ANCTBEHHOM obulecTBe KOPNOPATUBHOIO KOHM(INKTa AaXke Npu HaM4ynm npuHUnna
«obuwero gena». ApKMM NPpUMEPOM SIBNSIETCA CreunasbHOe perynpoBaHmne
paccMOTpPeHUsA KOPNopaTUBHbBIX KOH(PINKTOB apbuTpa>kHbIM cyaom (rnasa 28.1 AMNK P®).
BmecTe € TeM, Kak Mbl YKa3biBan paHee, 3aKOHOM 0 BaHKpPOTCTBe npouenypa n3bpaHus
npencTaBuTens y4aCTHUKOB AOJIKHUKA HE yperyampoBaHa, 4To, Mo HalleMY MHEHMIO,
haeT cyny Hekoe nose ons Cygenckoro yCMoTpeHUs. B CBSA3M € 3TUM, Mbl CHUTAEM, YTO
npuHLMN «obLiero gena», y4MTblBaeMbll 3aKOHO4ATE/IbCTBOM, NO3BOJISET TakKXe
rOBOPUTb O HaM4YMM B 3aKoHe 0 BaHKPOTCTBE Npe3yMnunum oTCyTCTBUA B obuiecTse
(nnbo cpean 60NbLINHCTBA €ro Y4aCTHMKOB) KOH(/IMKTa B OTHOLLEHUM BOMpoca 06
n3bpaHun npencTtaBuTeNns y4aCTHMKOB AOJIKHUKA ANS NpeacTaB/eHUss MHTEPEeCOoB B
nene o 6aHKpoOTCTBE (fanee - NpPe3yMnumnsa oTCyTCTBMA KOHMAMKTA). Y4nThiBas
NMpPaBoOBYIO NMPUPOAY AAaHHOW NMpe3yMnuun, cnegyeTt 3aMeTuTb, 4To oHa obnanaeT
CBOWNCTBOM MMMNEPATUBHOCTU, 4TO, B CBOIO o4epenb, AOJKHO 0653aTb cyq
PYKOBOACTBOBATbLCA €10 NpU paccMoTpeHun noboro Bonpoca, CBA3aHHOI0 C
HernocpencTBEHHbIM y4acTueM B Aesie 0 6BaHKPOTCTBE A0JIKHMKA ero y4acTHMKA
(yupeoutens). B cBA3n € 3TUM, He cTouT 3abbiBaTb 06 0AHOM M3 rNaBHENLLNX CBONCTB
MpaBoOBOM Npe3yMnummn, ncxoaswem n3 bnonorm4eckon Nnpupoabl, - NnpasoBas
npesyMnuuns rno CBoen cyTun onposepxxnma. Onposep)xeHne npesymnumm oTcyTCcTBUSA
KOH(JINKTa CBUAETENLCTBYET O HaNM4YMM B 0becTBe-a40J/XKHUKE KOPMOpPaTUBHOIO
KOH(IMKTa 1, cnegoBaTesibHO, CTaBUT BOMNPOC O 3alluMTe rnpaB N MHTepecoB Y4acTHUKA
haHHoro obuwiecTBa B gese o baHkpoTCcTBEe. TakmMm obpasom, obpallueHmne y4yacTHUKA
HernocpencTBEHHO K cyny € npockbon, K npumepy, 06 03HaKOMIEHUN C MaTepmnanamm



neja n n3noxeHnem Q)aKTVI‘-IeCKI/IX 06CTOATENLCTB O HANNYUN KOprnopaTmBHOIo
KOH(/IMKTa C NpUio>XXeHneM goKa3aTesIbCTB, NoATBEPXAALWMNX JaHHble
obcTosaTEeNbLCTBA, ABNSAETCH npAMbIM orpoBep>xXeHnem rnpesymrnuynin.

NMockonbky cTaTben 40 ApbuTpa>kHOro NpoueccyasnbHOro kogekca PO (nanee - AMK PO)
K JiMuaMm, y4acTBYIOLWMNM B fene, OTHECEeHbl 3as9BUTENIN N 3aUHTepecoBaHHbIe inua no
henam o 6aHKPOTCTBE, a Tak>Xe MOJIOXKEHNS 0 TOM, YTO TO feJsla O HECOCTOATENbHOCTU
(baHKpOTCTBE) paccMaTpUBalOTCA apbuTpa>kHbIM CyA0M MO NpaBuaamM,
npenycmoTpeHHbIM AlMNK P®, ¢ 0cobeHHOCTAMU, YCTAaHOBNEHHbLIMN 3aKOHOM O
baHkpoTCcTBe (CT. 223 AlNK P®), B HbIHELLIHNX YCNOBUSAX BO3SMOXXHOCTU NMPUMEHEHUNSA
apbnTpa>KHbIMX CyiaMn aHaNorMmM 3aKoHa 1 aHasIornMm Npasa B NpoLeccyasibHbiX
npaBooTHoWweHUAX (4. 5 cT. 3 AMNK P®) cnepyeTt caenaTb BbIBOL O BO3MOXHOCTU A0MNYyCKa
ydypenoutenen (y4aCcTHUKOB) LOJDKHUKA 018 y4acTusa B gesie 0 6aHKpOTCTBE Npu Hanm4yuu
KOPNOPaTUBHOIO KOH(/INKTaA B 0bLLEeCcTBe 1 ONpoBep>XeHnn npesymnunm ob ero
OTCYTCTBUU. VIX npoueccyasnbHbI CTaTyC, NO HalweMy MHEHUI0, MoXXeT BbITb onpeneneH
KaK 3anHTepecoBaHHbIe nnua.

AHanornyHolMm o6pa3om MoXeT BbITb onpenesieHa N NCNoJIb30BaHa Npe3ymMnuns
NeNCTBMS KOMUTETA KPeaMTOPOB B MHTEpecax BCeX KOHKYPCHbIX KpeanTopoB
AOJDKHUKA. 1o CyTn, KOMUTET KpeaAnTopoB M3bnpaeTcs KOHKYPCHbIMU KpeanTopaMn ans
TOro, 4Tobbl OTCTPAHUTL UX OT y4acTusa B Aene o baHKpoTcTBe. [lenaercs 310
YMbILLJIEHHO NGO C LeNbio SKOHOMUN BPEMEHM - BOMPOC MHOI0 poaa. TeM He MeHee,
KOMUTET KPeanToOpPOB COCpeoTauyMBaeT B CBOMX PyKax NPaKTMYeCKN BCe NMPaBoOMOYMS Mo
pa3peLlleHnto TeKYLMX BOMPoCcoB 6aHKPOTCTBa AO0JKHMKA U PaKTUYECKN OCyLLeCcTBASET
KOHTPOJIbHbIE PYHKLINM B OTHOLUEHNN OEACTBUN KOHKYPCHOMO YNpaBasowero. 3aKoH o
6aHKPOTCTBE HE COAEPXKUT YKa3zaHMNs Ha He0BX0AUMOCTb NpeaBapUTENIbHOIO
oCnapMBaHUA Ka)kKA0ro wara KOHKYPCHOro yrnpasnstouwero, o406peHHOro KoMMTeToM
KpeanTopoB, A5 OCMAapMBaHNS NTOFOBOrO AENCTBUS, MPUYNHSAIOLLErO Bpe KOHKYPCHbIM
KpeauTopaM. 3aKOHOM 0 BaHKPOTCTBE AaHHAA CUTyaLuMs B MPUHLMUNE He yperyJnpoBaHa
B AOJI)KHOW CTeneHWn. B CBS31 C 3TUM Ha NpaKTUKe CyAbl 0TKa3bIBAlOT B YA0BJIETBOPEHUM
»Kanobbl KOHKYPCHOIO KpeanTopa Ha AeNCTBMS KOHKYPCHOMO YrpaB/sioWero B CBA3M C
TeM, 4TO TaKMM KpeamTopoM He obxanoBanncb NMbo pelleHne KoMMTeTa KPeanTopos,
orocpeayiollee 4eENCTBUA KOHKYPCHOMO ynpasnstouwiero, 1mbo nHoe npealwecTsytollee
3TOMYy OencTBue (MHBEHTapmM3aums MMyLlecTBa, ero oueHka 1 T.n.). B gaHHoM cBeTe
KJlaCCMYECKNM NPUMEPOM MOXXHO Ha3BaTb OCMapuBaHWE KOHKYPCHbIM KpeanToOpoM
TOProB Mo NpoAake NMyLLEeCTBa AOJIKHUKA, NMPOBOANUMbIX KOHKYPCHbIM YNPaBJISOLWNM,
NOPSOOK M YCNOBUS KOTOPLIX Bbl/1M 0406peHbl KOMUTETOM KPEeONTOpPOB.



Ncnonb3oBaHMe BbilLeHa3BaHHOW NpPe3yMnunmy rno3BosieT CaenaThb BbIBOA O TOM, 4TO
nMpu ee oNpoBEP)XEHNN KOHKYPCHbIE KpeanTopbl BNpase ob>xanosaTb stoboe gencrene
KOMUTETa KpeamTopoB NMbo AenCTBMUSA KOHKYPCHOro ynpasastowero, o4obpeHHble
KOMUTETOM KPeanTopOoB, HauyMHasa Cc N1loboro MoMeHTa UX peanmsaunm, He cCoBepLlas npu
3TOM HUKAKNX NpeaABapuTesbHbIX 4ENCTBUN, MOCKONbKY OHN (DAaKTUYECKN OTCTPaHEHbI
OT y4yacTus B genie 0 6aHKPOTCTBE U HE MOryT (MU He O0J/IKHbI B CUJY BblLLEeyKa3aHHOMN
npesyMmnuumn) cneanTb 3a 4ENCTBUSMUN KOMUTETa KpeanTopoB. B npuBegeHHOM HaMun
npumepe HefobpoCcoBECTHOCTb AENCTBUN KOMUTETA KPeaANUTOpPOB, YCTAaHOB/IEHHAA B
paMmkax obocobneHHOro cnopa rno 3asAB/EHNIO KpegnuTopa O NPU3HaHUM TOPros no
npoAake MMyLlecTBa A0J/KHUKA HEAENCTBUTE/IbHLIMW, HE MO3BOISET Cyay OTKa3aTb B
yOOBJIETBOPEHNWN AAHHOIO 3a8BJIEHNS, CCbIJIAasiCb Ha OTCYTCTBME NpeaBapuUTesIbHOIro
06>kanoBaHNS OLEHKN NMMYLLLECTBA, Pe3y/IbTaTOB ero MHBEHTapmM3aumnun, peLleHns
KOMUTETa KPeanTopoB N AENCTBUN KOHKYPCHOro ynpaBastowero.

CnepyeT 3aMeTUTb, YTO NPUMEHEHME NPaBOBbIX NPe3yMnunn (B TOM 4Yucae, NpsaMo He
NOMMEHOBaHHbIX B 3aKOHO4ATeNbCTBE) B OONbLINHCTBE C/ly4aeB He Bbi3blBaeT CNOPOB B
cynebHoun npakTuke, B OT/INYME, HAaNnpuMmep, OT aHalormm 3akoHa. B naHHOM cnyyae peyb
He naeT 0 3aKOHOAaTeNIbHO YCTAaHOBJIEHHbIX YC/IOBUAX NPUMEHEHUS aHanorum. OgHNM
N3 OCTPbIX BOMPOCOB aHANIOrMn ABNSETCA ee NpuMeHeHne B ciyyae, ecnm
3aKOHOLATeNIbCTBO NPSAMO He YCTaHaB/IMBAET BO3MOXXHOCTb €€ UCMO/Ib30BaHUS Npu
pPacCMOTPEHUN TeX NN NHbIX NPaBOOTHOWeEHWA. o obemMy npasuy, OTCYyTCTBME B
3aKOHOZaTesIbCTBE HOPM O BO3MOXKHOCTU NPUMEHEeHNa aHalornm B NpaBooOTHOLLEHMUSAX,
yperyJsmpoBaHHbIX TaKUM 3aKOHOLATesIbCTBOM, HE NPensATCTBYEeT NCMNOJIb30BaHUIO
aHasorMmM gNsa paspeLleHns crnopa, BbiITeKaLWero n3 AaHHbIX MPaBOOTHOLWIE- HU ™7™,
OAHaKOo Ha NpakKTUKe BO3HMKAET BOMPOC O BO3MOXXHOCTU NPUMEHEHUS aHaNorm B
3aKoHOoZaTeNbCTBe 0 BAHKPOTCTBE, NOCKOJIbKY 3aKOH 0 6aHKPOTCTBE HE COOAEPXKUT
NOJIOXKEHNN 0 BO3MOXHOCTU €e UCMNoJib30BaHUA BoobLwe. ApK1UM NnpuMepomMm sBNaeTCs
cuTyaums, B KOTOpoW ydypeanTesnb (Y4aCTHUK) OO/DKHUKA HaMepeBaeTCsa YA0BeTBOPUTb
TpeboBaHMA BCEX €ro KpeanTopoB B paMKax npouenypbl HabnogeHns. 3aKOHOM 0
BaHKpOTCTBE NPenyCcMOTPEHa BO3MOXXHOCTb A1 AAHHOMO nua NoracuTb TOJIbKO
TpeboBaHMsa No oba3aTenbHbIM NaaTexam (cT. 71.1 3akoHa 0 6aHKPOTCTBE), B TO BpeEMS
KaK B npoueaype BHeLWHero yrnpasJjieHUs U KOHKYPCHOMo NponU3BOACTBA yypeanTesb
(y4aCTHUMK) OOJIXKHUKa BrpaBe UCMONMHUTL 3a Hero obA3aTenbCTBa nepesn BcemMun
Kpegntopamu (cT. 113, 125, 129.1 3akoHa o 6aHKpoOTCTBE).

B cBSAA3M C OTCYTCTBMEM yKa3aHUsA Ha BO3MOXXHOCTb MPUMEHEHNSA aHaornMm 3aKOoHa B
cynebHom npakTuUKe CNOXKNAO0CL ABa NPSIMO NPOTUMBOMOJIOXKHbLIX APYr APYry Noaxona B
OTHOLLUEHWNW BbILEONnMCcaHHoN cuTyaumn. CornacHo nepsomMy noaxony npasunia cT. 113



3akoHa 0 6aHKpoTCTBE MOryT 6bITh MPUMEHEHbI B Npoueaype HabntoaeHna Nno aHanorum
3aKOHa B COBOKYMHOCTU C NonoXeHusamm cT. 313 K PO, npumeHseMon C y4eToMm
cneyndukin, onpeneneHHon 3akoHoM o0 baHKpoTCcTBe. BTopon noaxon npeanonaraert,
4YTO NpasBuna CT. 113 3akoHa 0 BaHKPOTCTBE He NnoasiexxaT NPMMEHEHUIO B Npoueaype
HabnoeHns, MOCKOJIbKY 3aKOoHOAaTe b CNeynasbHO yYKasal Ha BO3MOXXHOCTb
rnoraweHuns B yKaszaHHON npouenype TOJIbKO 3a40J/KEHHOCTU Mo 0bs3aTesIbHbIM
rnjate)am, a NpuMeHeHne aHaJIorMm 3aKoHa He NpefnycMoTpeHOo B 3aKoHe O
baHkpoTCcTBeE. [T03TOMY MOPON MPUMEHEHME aHAIOrK 3aKOHa He ABMSeTCs A9 Cya0B
CTOJIb O4EeBUAHbLIM BapMaHTOM pa3pelleHns NpsaMo HeyperyampoBaHHOro
3aKOHOAATEeNIbCTBOM CJlyyas.

TeM He MeHee, cieflyeT OroBOPUTbLCS, YTO MPU UCMOJIb30BaHUN NPAaBOBOM NMPE3yMNLUN B
KayecTBe CcpeacTBa ANa npeonosieHus npobena B 3aKoHO4ATENbCTBE ANA CyAa OOJIKHO
OblITb O4EBUAHBLIM KakK HasinyMe OaHHOW NPaBOBOW Npe3yMnuuu, Tak U Hannydme npobena
B 3aKOHOZATEeNbCTBE, KOTOPbLIN HeobxoanmMo npeoaoneTb. OQHako, Kak 6b1s10 MoKa3aHo
BbilLie, hopMasibHOe NMpUMeHeHNe 3aKoHoAaTeNIbCTBa B HEKOTOPbIX C/lyYasix No3BoAseT
KOHCTaTUpOBaTb OTCyTCTBME npobena. Takum obpasom, NoO HaALLEMY MHEHWIO, MPABOBbIE
npe3ymnuum MoryT 6bITb MCMOJIb30BaHbl B KaYecTBe 3pHEKTUBHbBIX CPEACTB
npeononeHns npobenoB B 3aKOHOAATENLCTBE, U MPU 3TOM OHU MMEIOT CaMOCTOATENIbHOE
3HayeHue. MNpaBoBble Npe3yMnuum MoryT ObiTb YCNELIHO UCMOJIb30BaHbl B HacTosILLee
BPEMS 00 HEMOCPEACTBEHHOIr0 YCTPaHEHUS BbiSiBJIEHHOr0 npobesia B 3aKoHOAATENbCTBE,
NX NPUMEHeHNe, Kak NnpaBuo, He Bbi3blIBA€T COMHEHWE Yy NPaBONPUMEHUTENbHbIX
OpraHoB.

NMpuno>xeHue A
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OnpepeneHue MNneHyMa Bbicwero ApbutpakHoro Cyaa Poccuinckon depgepaunn oT
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no aeny Ne 33-1820/24 OcdmumansHoro cant BepxosHoro cyna Pecnybnuka CesepHas
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OnpepneneHune NMneHyma Boicwero Apbutpa>kHoro Cyaa Poccunckonm depepaumnm ot
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PeweHne BepxoBHoro Cyana Pecnybnuku Pecnybnmnka CesepHas OceTunsa-AnaHus ot
15.03.2012 r. no geny Ne 33- 404/24 |/ «MpaBocyave. BecTHnk BepxosHoro Cyna
Pecnybnnka CesepHasa Ocetusa-AnaHuna» 2013.

KaccaunoHHoe OnpepneneHne BepxosHoro cypa Pecnybnnkmn Pecnybnnka CesepHas
OceTtunsa-AnanHunsa ot 17.01. 2012 r. no pgeny Ne 33-79/24 // «MpaBocyaone. BeCTHUK
BepxoBHoro Cyna Pecnybnuka CesepHasa OceTua-AnaHusa 2013.
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KaccaunoHHoe onpegeneHne BepxosHoro Cyga Pecnybnnka CesepHasa OceTunsa-AnaHus
oT 24.05.2012 r. no geny Ne 33-988/24 // «[Npasocyane. BectHuK BepxosHoro Cyaa
Pecnybnnka CesepHasa Ocetus-AnaHua» 2013.

PewweHne MNMpuropoaHoro panoHHoro cyna Pecnybnnka CesepHasa OceTus-AnaHus ot
05.12.2011 r. no geny Ne 2011 // OcbunymanbHOro cant BepxosHoro cyaa Pecnybavkum
Pecnybnnka CesepHasa Ocetusa-AnaHus: http://vs.wlk.sudrf.ru/.

PeweHwne JleHMHCKOro panoHHOro cyna r. Bnagnkaskas Pecnybnnka CesepHasa OceTus-
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Pecnybnunkn Pecnybnunka CesepHaa Ocetusa-Ananus: http://vs.wlk.sudrf.ru/.
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neny Ne 2-2318/2011 // OcpuuymanbHoro cant BepxosHoro cyna Pecnybnuku Pecnybnmka
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Pecnybnunka CeepHasa Ocetusa-Ananunsa , 2012.

OnpepneneHune NneHyma Boicwero Apbutpa>kHoro Cyaa Poccunckon ®denepaumnm ot
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Pecnybnnka CesepHasa Ocetusa-AnaHua» 2013.
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OnpepeneHue MNneHyma Bbicwero Apbutpa>kHoro Cyaa Poccuninckon depgepaunmn oT
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Pecnybnnka CesepHasa Ocetusa-AnaHuna: http://vs.wlk.sudrf.ru/.
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Pecnybnunkn Pecnybnnka CesepHaa Ocetusa-Ananusa: http://vs.wlk.sudrf.ru/.
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OnpepneneHune BepxosHoro cyaa Pecnybnuka CesepHas OceTusa-AnaHusa ot 23.11.2010 r.
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